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The Eighteenth Annual Meeting of the 
American Bar Association, which will con- 
yene at Detroit, Michigan, on the 27th of 
August, will undoubtedly be an interesting 
event, if one is to judge from the announce- 
ment made in the published programme. In 
addition to the usual interest which these re- 
curring meetings excite in many prominent 
members of the bar, in all portions of the 
country, there will be some noteworthy ad- 
dresses. The annual address will be made 
by Hon. William H. Taft of Ohio, Judge of 
the Circuit Court of Appeals of the United 
States. Papers will be read by William Wirt 
Howe of Louisiana, and by Richard Wayne 
Parker of New Jersey on‘‘The Present Scope of 
the Constitutional Guarantees of Liberty and 
Private Property.’’ There will be interesting 
reports of the different committees, meetings 
of the Section of Legal Education, whereat 
many entertaining addresses will be made, 
and the usual banquet, which though last, is 
not least in importance. 

The subject of building restrictions, now 
often inserted in deeds, being of more or less 
recent use, and springing from modern needs 
is lacking somewhat in light from authorities. 
The construction of an ordinary and plain 
building restriction is without difficulty, but 
questions frequently arise in reference to the 
building line established by a deed where the 
vendee of the land proposes to erect a porch in 
front of the line. The recent decision of Rear- 
don v. Murphy, by the Supreme Judicial Court 
of Massachusetts sheds some light upon this 
question. It was held in that case that a re- 
striction in a deed ‘‘that no building shall be 
Placed at a less distance than twenty feet 
from said easterly line of P street’’ is violated 
by the erection, within the prohibited dis- 
tance of a piazza, eight feet wide, encircled 
by arailing, and having a roof supported by 
posts, attached to a house, and extending 
along its entire front. In Attorney General 
v. Gardiner, 117 Mass. 492, astructure three 
feet high, erected within a restricted space 
for coal bins, while considered as no part of 
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the defendant’s house, was held to be of it- 
self a building. The same has been held as 
toa pavillion. Buck v. Adams, 45 N. J. Eq. 

552, 17 Atl. Rep. 961. See, also, Blake- 

more v. Stanley, 159 Mass. 6, 33 N. E. Rep. 

689. Bay windows are undoubtedly part of 

a house, and cannot extend over restricted 

ground.’ Sanborn v. Rice, 129 Mass. 387, 

395; Payson v. Burnham, 141 Mass. 547, 6 

N. E. Rep. 703; Manners v. Johnson, 1 Ch. 

Div. 673. In Bagnall v. Davies, 140 Mass. 

76,2 .N. E. Rep. 786, the restriction was 

that no building should be erected within 20 
feet of a certain street. The front line 
of the defendant’s house was twenty feet 

from the street. In front of this was a 
piazza, the front line of which was 14 feet 
from the street. The piazza was covered by 
a continuation of the roof of the building, 

which extended to within less than 14 feet 

of the street. In the roof was a protecting 
dormer window, by means of which a portion 

of a room in the second story 7 1-4 feet wide, 

out of which this window opened, was carried 

to a point 17 feet from the street. The posts 

which supported the projecting portion of 
the second story were 6 inches in diameter, 

and supported by brick piers resting on the 

ground. It seems that the defendant in the 

case of Reardon v. Murphy contended that 
the court in Bagnall v. Davies did not order 
the piazza disturbed. But while the opinion 

does not state in terms that the posts were 

within the restriction it does say that the 

‘*nortions of the roof and of the dormer win- 

dow which extend beyond the front wall to- 

wards the street are extensions of the build- 

ing, and a part of it, within twenty feet of 

the street, within the meaning of the restric- - 
tion.’”’ As the court says, there can ve no 

ground for a distinction between a piazza 

covered by an extension of the main roof of 

a house and one covered by its own roof and 

attached to the house. 








NOTES OF RECENT DECISIONS. 


FRAUDULENT REPRESENTATIONS—MORTGAGE 
on Reat Estate — Evipence—DamMAGEs.— 
One point in the case of Nash v. Minnesota 
Title Insurance & Trust Co., 40 N. E. Rep. 
1039, gave the Supreme Judicial Court of 
Massachusetts apparent difficulty and resulted 
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in a division of opinion, two of the judges 
dissenting from the decision of the majority, 
which was to the effect that in an action for 
deceit in representing that defendant had ex- 
amined the title to mortgaged real estate and 
had found it perfect, whereas defendant knew 
there was a prior mortgage, the latter may 
show that the words were not used with the 
intention to state anything falsely and ex- 
plain what his understanding and intention 
were. Upon this point the court says: 


On the precise question now before us the law of 
England has been finally settled by the case of Derry 
v. Peek, 14 App. Cas. 337, in which it was held unan- 
‘imously that in an action of deceit there can be no re- 
covery unless fraud is proved. In delivering the 
principal opinion, Lord Herschell said: ‘‘I think the 
authorities establish the following propositions: 
First. In order to sustain an action of deceit there 
must be proof of fraud, and nothing short of that will 
suffice. Secondly. Fraud is proved when it is shown 
that a false representation has been made (1) know- 
ingly, or (2) without belief in its truth, or (3) reck- 
lessly, careless whether it be true or false. Although 
I have treated the second and third as distinct cases, 
I think the third is but an instance of the second, for 
one who makes a statement under such circumstances 
can have no real belief of the truth of what he states. 
To prevent a false statement being fraudulent, there 
must, I think, always be an honest belief in its truth; 
and this probably covers the whole ground, for one 
who knowingly alleges that which is false has obvi- 
ously no such honest belief. Thirdly. If fraud be 
proved, the motive of the person guilty of it is imma- 
terial. It matters not that there was no intention to 
cheat or to injure the person to whom the statement 
was made.” In other parts of the opinion, and in the 
opinions of the other law lords in the same case and 
in other cases which have since been decided, it is 
made clear that by the law of England mere igno- 
rance or negligence or stupidity on the part of the 
person making the representations does not constitute 
fraud if he intends honestly to tell the truth, although 
his statements, understood according to their seeming 
meaning, may be ever so misleading. Glasier v. Rolls, 
42 Ch. Div. 436; Angus v. Clifford [1891], 2 Ch. Div. 
449; Le Lievre v. Gould [1893], 1Q. B. Div. 491. In 
this particular the decisions in this commonwealth 
are of similar import. Tryon v. Whitmarsh, 1 Mete. 
( Mass.) 1; Page v. Bent, 2 Metc. (Mass.) 371; Pearson 
v. Howe, 1 Allen, 207; King v. Eagle Mills, 10 Allen, 
548; Insurance Co. v. Matthews, 102 Mass. 221; Fur- 
nace Co. v. Moffatt, 147 Mass. 403, 18 N. E. Rep. 168; 
Fisher v. Mellen, 103 Mass. 503; Holst v. Stewart, 154 
Mass. 445, 28 N. E. Rep. 574. See, also, Page v. Par- 
ker, 40 N. H. 47; Hammatt v. Emerson, 27 Me. 308; 
Marsh v. Falker, 40 N. Y. 562; Chester v. Comstock, 
Id. 675; Cowley v. Smyth, 46 N. J. Law, 380. There 
is a good reason for this rule. The general test to de- 
termine whether there is a liability in an action of 
tort is the question whether the defendant has by act 
or omission disregarded his duty. In applying this 
test, it is always necessary first to inquire what the 
defendant’s duty is. In an action of deceit, the de- 

fendant is ordinarily sued as one whose only relation 
to the transaction is that of a gratuitous informer, 
who had no interest in the subject to which the repre- 
sentations related. On the necessary allegations of 
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the eeclaration he may be assumed to have answered 
inquiries put by a stranger, or to have volunteered 
statements out of apparent friendship. Under such 
circumstances, although he thinks that his statements 
will be acted upon by the inquirer, he has no higher 
duty than to answer honestly and in good faith. If 
one makes a statement for a consideration as a partot 
a coz: tract, it is his duty to be accurate, and ignorance 
or mistake will not relieve him from the consequences 
ofanerror. Inseeking a remedy from him for a mis 
take so made, the plaintiff in his declaration states his 
relation to the transaction, and sues in contract. But 
one who merely answers the inquiries of a stranger, 
or courteously volunteers information in a matter 
which does not concern him, isin a position analogous 
to that of a gratuitous bailee of property, from whom 
a less degree of care is required than from a bailee 
for hire. He must not intentionally mislead; but if 
he answers honestly, to the best of his ability, he does 
his whole duty. If he is an ignorant, stupid man, 
and on that account the inquirer is lead astray, it is 
not his fault, but the fault or misfortune of the per- 
son who relies upon him. It would be unjust to visit 
upon him the consequences of his ignorance in a mat- 
ter in which he had no interest. If he happens to 
have an interest in the subject to which his represen. 
tations relate it is a matter of which the law takes no 
cognizance in an action of deceit. It is not necessary 
to allege or prove it, and proof of it does not affect 
the rights of the parties unless the proof goes far 
enough to create a liability of another kind. Of course, 
one will be presumed to have intended his language 
to be understood according to its usual meaning, and 
in ordinary cases, in the absence of a reasonable ex- 
planation of his mistake, his testimony that he meant 
something different from what he said will have but 
little, if any, weight. But inasmuch as the question 
involved is what was his state of mind, and his actual 
intent as distinguished from his apparent intent, he is 
entitled to explain his language as best he can, ifit 
is susceptible of explanation, and to testify what was 
in his mind in reference to the subject to which the 
alleged fraud relates. In this respect his expressions, 
whether spoken or written, are not dealt with in the 
same way as when the question is what contract has 
been made between two persons who were mutually 
relying upon the language used in their agreement. 
Brown vy. Insurance Co., 151 Mass. 127, 23 N. E. Rep. 
783; Thacher v. Phinney, 7 Allen, 146; Hazard ¥. 
Loring, 10 Cush. 267; Snow v. Paine, 114 Mass. 520, 
526; Edwards v. Currier, 43 Me. 474; Norris v. Morril, 
40 N. H. 395-401; Gifford v. Thomas’ Estate, 62 Vt. 34, 
85, 19 Atl. Rep. 1088; Seymour v. Wilson, 14 N.Y. 
567; Thurston vy. Cornell, 88 N. Y. 281; Phelps v. Rail- 
road Co., 60 Md. 586; Berkey v. Judd, 22 Minn. 287. 
In the present case we need not determine whether 
the excluded evidence on this subject was very im 
portant. It is obvious that, if the defendant’s officers 
knew that their statement in regard to the title was 
false in the sense in which they they supposed it 
would generally be understood, it is immaterial 
whether or not they had a purpose to do injury o 
cause loss to anybody who might rely upon it. Itis 
enough to furnish the foundation for a liability if they 
used Janguage in regard to the title which they it 
tended should be understood as a representation that 
the title was perfect, when they knew it was not per 
fect. Com. v. Coe, 115 Mass. 481; Spaulding v. Knight, 
116 Mass. 148; Forbes v. Howe, 102 Mass. 427; Nash’. 
Trust Co., 159 Mass. 487, 34 N. E. Rep. 625. But 4 
majority of the court are of opinion that it was col 
petent for them to testify what their understanding 
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and intention were in regard to the meaning of the 
representation, and that the presiding justice gave 
too broad an interpretation to our former decision in 
the case. 


Holmes, J., and Field, C. J., dissent in 


the following opinion written by the former: 

Iam unable to agree with the decision reached by a 
majority of the court on the first point discussed by 
them. I will not in this place go into any extended 
discussion of general principles. If I were making 
the law, I should not hold a man answerable for rep- 
resentations made in the common affairs of life with- 
out bad faith in some sense, if no consideration was 
given for them, although it would be hard to reconcile 
even that proposition with some of our cases. But 
the proposition, even if accepted, seems to me not to 
apply to.this case. The proper meaning of the words 
used by the defendant has been settled by this court 
already. 159 Mass. 437, 34 N. E. Rep. 625. The repre- 
sentation was not made in casual talk, but in a business 
matter, for the very purpose of inducing others to 
lay out their money on the faith of it. When aman 
makes such a representation, he knows that others 
will understand his words according to their usual and 
proper meaning, and not by the accident of what he 
happens to have in his head, and it seems to me one 
of the first principles of social intercourse that he is 
bound at his peril to know what that meaning is. In 
this respect it seems to me that there is no difference 
between the law of fraud and that of other torts, or 
of contract or estoppel. Ifthe language of fiction be 
preferred, a man is conclusively presumed in all 
parts of the law to contemplate the natural conse. 
quences of his act, as well in the conduct of others as 
in mechanical results. I can see no difference in prin- 
ciple between an invitation by words and an 
invitation by other acts, such as opening the 
gates of a railroad crossing (Brown v. Rail- 
road Co., 157 Mass. 399, 32 N. E. Rep. 362), or an 
intentional gesture, having as its manifest conse- 
quence, according to common experience, a start and 
4 fall on the part of the person toward whom it was 
directed, in either of which cases I suppose no one 
would say that a defendant could get off by proving 
that he did not anticipate the natural interpretation 
of the sign. Of course, if the words used are tech- 
nical, or have a peculiar meaning in the place where 
they were used, this can be shown; if by the context 
or the subject-matter or the circumstances the custom- 
ary meaning of the words is modified, this can be 
shown by proof of the circumstances, the subject- 
matter, and the contract; but, when none of these 
things appears, a defendant cannot be heard to say 
that for some reason he had in his mind and intended 
to express by the words something different from 
what the words appear to mean and were understood 
by the plaintiffto mean, and are interpreted by the 
court to mean, whether the action ‘be in tort or con- 
tract. 

Neither, in my opinion, are there any peculiar 
Safeguards set up about the action for deceit. That 
action was given by the common law for any false 
Statement of present facts of which the defendant 
took the risk, and which was followed by damage. 
He might take the risk at different points in different 
eases. A false warranty used to be laid as a deceit in 
tort fora false and fraudulent representation. Clift, 
Ent., p. 932, pl. 40; Lib. Pl. p. 40, pl. 54, 55; Y. B. 11 
Edw. IV. pl. 10. So even an implied warranty. 
Brown vy. Edgington, 2 Man. & G. 279. See 11 Edw. 
IV., ch. 6b; Keilw., p. 91, pl. 16. Yet it was not nee- 





essary to lay the scienter, or, if you laid it, to prove 
it, for the plain reason, as Shaw, C. J., puts it, in sub- 
stance, that the defendant is answerable for the facts, 
however honest he may have been. Norton v. Do- 
herty, 8 Gray, 372, 378; Schudardt v. Allens, 1 Wall. 
359, 368; Williamson y. Allison, 2 East, 446; Gresham 
v. Postan, 2 Car. & P. 540; Denison v. Ralphson, 1 
Vent. 365, 366. In the last century an alternative form 
in assumpsit was introduced (Stuart v. Wilkins, 1 
Doug. 18, 21; Lawrence, J., 2 East, 451), and it may 
be that now we should require the warranty to be al- 
leged, which has the advantage of telling the defend- 
ant more exactly what the case is against him. Cooper 
v. Landon, 102 Mass. 58. But there is no doubt 
about the common law. I am of opinion, as I have 
stated, that in a case like the present a man takes the 
risk of the interpretation of his words as it may after- 
wards be settled by the court. 





PARTNERSHIP—FRAUDULENT SALE BY Part- 
NER—RemeEpy.—In Reed v. Gould, 63 N. W. 
Rep. 415, it is held by the Supreme Court of 
Michigan that one partner cannot maintain 
an action at law for damages against a ven- 
dee for partnership goods sold him by a co- 
partner in fraud of plaintiff’s rights and that 
in such an action it is not necessary to plead 
non-joinder of the partner who made the 
sale, as this would not enable the action to be 
maintained. Montgomery, J., says in part: 


A distinction is to be taken between a mere posses- 
sory action and an action to recover damages for the 
wrong. The defrauded partner may treat a fraudu- 
lent sale as void, and reclaim the property; or he 
may have his appropriate possessory action; and cer- 
tainly, in the absence of a plea of non-joinder, he can 
maintain this action without joining his copartner. 
Hutchinson v. Dubois, 45 Mich. 143, 7 N. W. Rep. 714. 
But does it follow that in an action for damages the 
rights of the parties can be worked out atlaw? We 
think not. The question has usually arisen in cases 
in which the copartner brought suit, including, as 
plaintiff, the plaintiff who had been guilty of the 
wrong. In these cases the remedy has been pointed 
out, and held to be in equity. A leading case is 
Jones v. Yates, 9 Barn. & C. 532, in which case Lord 
Tenterden said: ‘We are not aware of any instance 
in which a person has been allowed, as plaintiff ina 
court of law, to rescind his own act, on the ground 
that such act was a fraud upon some other person, 
whether the party seeking to do this has sued in his 
own name or only jointly with such other person. * * ° 
The defrauded partner may perhaps have a remedy 
in equity, by a suit in his own name, against his part- 
ner and the person with whom the fraud was com- 
mitted. Such a suit is free from the inconsistency of 
a party suing on the ground of his own misconduct.”’ 
See, also, Estabrook v. Messersmith, 18 Wis. 572; Ellis 
v. Allen, 80 Ala. 515, 2 South. Rep. 676; Homer vy. 
Wood, 11 Cush. 62, in which latter case the holding of 
the court is quite as applicable to a suit by an indi- 
vidual partner as to one instituted by the firm. The 
court say: “It may seem hard and inequitable that 
the innocent party, who is himselfthe victim of his 
copartner’s fraud, should be thus shut out from his 
legal remedy. But the legal connection of copartners 
is so peculiar and intimate that their rights and reme- 
dies in a court of law are necessarily limited by the 
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relation which they hold to each other. They cannot 
sue each other. They cannot maintain an action 
against one of their copartners who is indebted to 
them in his individual capacity, nor against another 
firm of which one of their copartners is also a mem- 
ber. These and similar restrictions are the unavoid- 
able results of the technical rules of law in their ap- 
plications to the mutual relations of copartners, and 
to serve to show that, in a court of law, the rights of 
copartners cannot always have corresponding and ad- 
equate remedies. These must often be sought in a 
court of equity only.” See, also, Story, Partn., § 238; 
Craig v. Hulschizer, 34 N. J. Law, 363; Piercy v. 
Fynney, L. R. 12 Eq. 69; Miller v. Price, 20 Wis. 124, 
marg. p. 117; 17 Am. & Enc. Law, 1247, 1248. In Wells 
v. Mitchell, supra, the question was directly presented 
whether the defrauded partner may maintain an ac- 
tion in his own name, and, principally upon the au- 
thority of Jones vy. Yates, it was held that he could 
not. The court, in deciding the case, ures the follow- 
lowing language, in which the distinction between 
tenants in common and partners is very clearly made: 
“Ifatenant in common destroy tbe chattel, or, as 
some think, if he sell the whole, his fellow may have 
trover or trespass against him. But it is clear that 
between partners those actions do not lie; nor, in- 
deed, any others at law. Everything rests in confi- 
dence between partners, and lies in account while the 
partnership continues; and, if one of them sell or take 
or destroy the joint effects, all that can be done is to 
charge him with the value in account. The interest 
of partners in particular chattels cannot be deter- 
mined by the number of partners or their shares of 
the profits, nor can one of them claim a division of 
specific articles. ** * If this action had, therefore, been 
brought against the fraudulent partner himself, it 
must have failed; and it might be on the clearest 
ground of right and justice. So, for the same reason, 
it must against the yendee of the partner. As re- 
spects the right to the thing sold, the assignee stands 
in the shoes of his assignor. Besides, it is impossible 
to say what damages the plaintiff ought to recover. 
In an action by one tenant in common, he has only to 
show his interest, which is determinate, as a quarter 
or a half; and, no plea in abatement being put in, the 
jury apportions the damages accordingly. But, as al- 
ready mentioned, the interests of partners are com- 
plicated, and depend upon the result of all the ac- 
counts of the partnership. To take the accounts a 
court of lawis unfit, and, indeed, incompetent; and 
therefore the jury cannot apportion the damages 
which, as a partner, the plaintiff ought to recover. 
Asa court of law thus finds itself incapable of ascer- 
taining the rights of the parties and doing justice be- 
tween them, it ought not to assume the jurisdiction 
for any purpose, but leave the whole subject to that 
tribunal, which can administer exact justice in the 
premises.” We think this reasoning peculiarly ap- 
plicable to the present case. It is contended that the 
case fof Grimes v. Bowerman, 92 Mich. 258, 52 N. W. 
Rep. 751, is an authority sustaining plaintiff’s right. 
The case is clearly distinguishable. Grimes charged 
a conspiracy between Fleming and defendant antedat- 
ing the formation of the copartnership, and counted, 
not only upon fraudulent acts of the copartner and 
defendant, but upon a malicious suit by defendant in 
which not only plaintiff’s interest in the firm was 
seized, but his individual property as well. The 
court, by Mr. Justice McGrath, said: ‘‘We are of 
opinion that, under the peculiar facts of this case, 
plaintiff was entitled to maintain his action.” In the 
present case the firm property alone was involved, 














and, if the sale was void, the firm and not Reed alone, 
was entitled to the property. As has been seen, he 
might have taken possession, but it does not follow 
that he can recover in his own right, in an action at 
law, the full value of the goods. 





LANDLORD AND TENANT—CONSTRUCTION oF 
Lease—InJounctTion.—In Postal Tel. Cable 
Co. v. Western Union Tel. Co., 40 N. BE, 
Rep. 587, before the Supreme Court of 
Illinois, it appeared that the owner of an of- 
fice building leased part of it to a telegraph 
company, and covenanted that ‘‘during said 
term the lessor will not lease offices in said 
building to any other telegraph company for 
use as a general telegraph office.’’ During 
the term of such lease the owner sold the en- 
tire building, subject to existing leases, to 
another telegraph company. It was held, 
that the use of part of said building by such 
other company as its general telegraph office 
would not be enjoined, not being a breach of 
the covenant. The court says in part: 


The deed contains this covenant: ‘‘Subject, never- 
theless, to the party-wall agreements between the 
party of the first part and the Imperial Company and 
Traders’ Company, owning the buildings south of the 
premises hereby conveyed, and the licenses to said 
companies, and subject also to the outstanding leases 
held by the tenants in the building on the premises 
hereby conveyed.” 

The material question arising on this record is as to 
the construction and effect of the clause in the second 
lease as quoted; the contention of the appellant be- 
ing that itis a restrictive cuvenant, limiting and re- 
stricting the use of the entire building for telegraph 
offices to itself, and the use for that purpose by the 
lessor or its assigns would be a breach of that cove- 
nant, which a court of equity should enjoin, regardless 
of the extent of the injury which might result from 
its breach. The covenant prohibits the lessor from 
leasing any of the offices in said building for a tele- 
graph office to be used by another company, and is 
therefore in restraint of a beneficial use of the real 
estate. 

Restrictions on the power of alienation have long 
been unfavored, and the policy of this State has ever 
been hostile to them, and this principle is firmly in- 
grafted on our polity that such covenants will be con- 
strued with the utmost strictness, and with a zealous 
regard for the prevention of the restraint from going 
beyond the express stipulation; and all doubts, as & 
general rule, must be resolved in favor of a free use 
of property, and against restrictions. This priuciple 
has come to be the settled rule of most of the States, 
as it isalso of England. Hutchinson v. Ulrich, 14 
Ill. 342, 34 N. E. Rep. 556; Eckhart v. Irons, 128 IIl. 
568, 20 N. E. Rep. 687; Boyd v. Association, 16 Ill. 
App. 574; Livingston y. Stickles, 7 Hill, 263; Brug 
man v. Noyes, 6 Wis.1; Crusoe y. Bugby,2 W. Bl. 
766; 1 Washb. Real. Prop. 3,7: Tayl. Landl. & Ten. 
402; 4 Kent, Comm. 181. 

In Eckhart v. Irons, supra, it was held: ‘If there 
is any doubt whether the restrictions were to cease 
then (at the end of 15 years), or whetber they were to 
be permanent, the existence of the doubt is to deny 
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the existence of the easement or privilege. All 
doubts must be resolved in favor of natural rights, 
and against restriction thereon. In this country real 
estate is an article of commerce. The uses to which 
it should be devoted are constantly changing, as the 
business of the country increases, and as its new 
wants are developed. Hence it is contrary to the 
well-recognized business policy of the country to tie 
up real estate, where the fee is conveyed, with re- 
strictions and prohibitions as to its use; and hence, 
in the construction of deeds containing restrictions 
and probibitions as to the use of property by a grantee, 
all doubts should, as a general rule, be resolved in 
favor of afree use of property, and against restric- 
tions.” And that is quoted with approval in Hutch- 
inson v. Ulrich, supra. Ifthere is doubt as to the 
meaning of the covenant, it must be resolved adverse 
to the restriction, but, in determining its meaning, 
that must be found from the language used, which is 
not to be extended or enlarged by implication. 

In Coal Co. v. Schmisseur, 135 Ill. 371, 25 N. E. Rep. 
795, it was held: ‘*We have been referred to no case 
holding that a court of equity would exercise its juris- 
diction to prevent a breach of a negative covenant un- 
less it was express, or could fairly be implied from 
the stipulation of the parties, and injury would result 
tocomplainant by its breach. The party not 
having seen fit to expressly stipulate against the act 
in his contract, a court of equity will not, by implica- 
tion, insert it, and then enforce it, unless substantial 
injury is thereby to be prevented.”’ Wood, Landl. & 
Ten. 521; Sheets v. Seldon, 7 Wall. 416; Des Moines & 
Ft. D. R. Co. v. Wabash, St. L. & P. Ry. Co., 185 U. 
8. 576,10 Sup. Ct. Rep. 753. The covenant does not 
place any restriction on the use of the building by the 
owner further than an inhibition to leasing any office 
for use of a telegraph office by another company; and 
acourt cannot interpolate into that contract some- 
thing it does not contain, and make it apply to the use 
of the building, instead of the leasing to another. 

Kemp v. Bird, 5 Ch. Div. 549, was a case where Bird 
had leased premises to Fairweather, who had as- 
signed to Kemp, for use asa coffee house, with a 
covenant not to demise or let any house on the same 
street fora like use during the term. Afterwards 
Bird leased to one Slye another house on the same 
street, with a covenant not to engage in any business 
there without Bird’s consent, and, with Birw’s con- 
sent, Slye assigned to Godfrey, who established a cof- 
fee house therein. Kemp filed a bill for injunction, 
based on the covenant in his lease; and the injunction 
was denied, because the covenant prohibited only the 
letting, and not the use or a sale, of the property for 
the specified purposes; and on appeal the decision 
was affirmed, and it was said by James, L. J.: “I am 
of opinion that the judgment of the learned judge in 
this case cannot be disturbed. Persons ought to look 
after their own interests in framing their own cove- 
nants. Persons who are men of business, as they were 
here, are able to get protection and advice, and they 
must make their covenants express, so as to state what 
they really mean; and they cannot get a court of law 
or of equity to supply something which they have not 
stipulated for, in order to get a benefit which is sup- 
posed to have been intended. Here the words are 
Very plain, and the covenant is intelligible and rea- 
Sonable as it stands (as Mr. Justice Fry has ob- 
Served), whatever may be the extent or effect 
of it. It is that the said G. Bird shall not, during 
the said term, demise or let any or either of the mes- 
Slages or tenements now forming the said street 
called ‘London Street, Paddington,’ between Arthur 








News and Francis News, to any person whomsoever, 
for the purpose of carrying on the trade or business 
of an eating house, etc. He may not demise it or let 
it for that purpose. If it had been intended 
that there should have been a positive restriction on 
the use of the premises during the term, there is a 
well-known form which the parties might have used 
which would have been binding on the owner and on 
his representatives and on the assignee; that is, that 
the said G. Bird, his heirs, executors, administrators, 
and assigns, shall not, during the said term, demise or 
let, or permit of the said messuages or tenements to 
be demised or let, and soon. It is quite clear that 
Bird did not intend to enter into such a covenant. 
By what right are we to extend this covenant beyond 
the words in which it is expressed,—that is, that he 
shall not demise or let? He has not demised or let.” 
Baggallay, L.J.: “Iam of the same opinion. The 
appellant contends that Mr. Justice Fry has acted on 
the strict construction of the covenant and of the 
other provisions contained in the lease, whereas he 
ought to have had more regard to what was the evi- 
dent object and intention of the parties. I know of no 
possible way, when it is alleged that there have been 
breaches of contract, of finding out what was the in- 
tention of the parties, than by looking at what is 
found in the covenant itself. The appellant is desirous 
to deduce from those terms something far beyond 
what the document itself puts forth, and, if once we 
were to adopt that method in this court, we should 
introduce very great confusion into the construction 
of documents of this kind.” Cotton, L.J.: “I can- 
not see that it can be said with any fairness that there 
is a general covenant by Bird not to allow the house 
to be used for the purpose of an eating house; and I 
think that the covenant with Godfrey was not a cove- 
nant entered into for the benefit of the plaintiff, but 
was for the benefit of the landlord, to be enforced as 
he might see fit.’”’ 

In Apsdin v. Austin, 5 Q. B. 671, the plaintiff agreed 
to manufacture for the defendant cement of a certain 
quality, and the defendant, on condition of the plaint- 
iff’s performing such engagement, promised tu pay 
him £4 weekly during the two years following the 
date of agreement, and £5 weekly during the next 
year following, and to receive him into partnership at 
the expiration of three years. Within less than two 
years the defendant discharged the plaintiff, whosued 
for damages, alleging an agreement to employ him for 
three years. The declaration was held bad on de- 
murrer, Lord Denman delivering the judgment. He 
says: “Upon the face of this agreement, it is cer- 
tainly true that, in terms, there is no stipulation for 
retaining the plaintiff in the defendant’s service; but 
it is alleged for the plaintiff that, in substance, it is a 
contract of hiring and service of a special kind, and 
that an agreement to retain during three years is nec- 
essarily to be implied from the express stipulation for 
weekly wages during that period. - * * It is a 
manifest extension of the principle to hold that, 
where parties have expressly covenanted to perfrom 
certain acts, they must be held to have impliedly cove- 
nanted for every act convenient or even necessary for 
the perfect performance of their express covenants. 
When parties have entered into written agreements 
with express stipulations, it is manifestly not desir- 
able to extend them by any implication. The pre- 
sumption is that, having expressed some, they have 
expressed all, the conditions by which they intend to 
be bound under that instrument. It is impossible 
that each party to the present instrument may have 
contracted on the supposition that the business would 
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in fact be carried on, and the service in fact contin- 
ued, during the three years, and yet neither party 
might have been willing to bind themselves to that 
effect; and it is one thing for the court to effectuate 
the intention of the parties to the extent to which 
they may have even imperfectly expressed them- 
selves, and another to add to the instrument all such 
covenants as, upon a full consideration, the court may 
deem fitting for completing the intentions of the par- 
ties, but which they, either purposely or unintention- 
ally, have omitted. The former is but the applica- 
tion of a rule of construction to that which is written; 
the latter adds to the obligations by which the parties 
have bound themselves, and is, of course, quite un- 
authorized, as well as liable to great practical injus- 
tice in the application.” 

In Coal Co. v. Schmisseur, supra, it was held: ‘In 
our judgment, the contract is susceptible of no other 
construction than that the grantees and their assigns 
have the whole term of thirty-five years in which to 
mine and remove the coal underlying appellee’s land, 
without limitation or restriction. The condition is 
simply that if they shall, before the expiration of the 
term, exhaust the coal, possession is to be surren- 
dered. Appellee might have imposed terms requiring 
exhaustion of the coal as rapidly as it could be 
mined, or that a stipulated amount should be taken 
out per month or per year, or some like provision; 
but she did not doso. The contract:is wholly silent 
upon that subject, and contains no provision requir- 
ing the removal of the coal before the end of the term. 

* * * The provision in the contract under con- 
sideration in respect of the leasehold interest is sim- 
ply that it is granted for the purpose of enabling said 
purchasers to sink pits or shafts and successfully 
mine and remove the coal conveyed to them by ap- 
pellee. Unquestionably, appellee might, had she 
seen proper, have restricted the use of the land 
leased by express stipulation, and have required the 
lessees to covenant against any use she might have 
deemed antagonistic to her interests. She did not do 
so.”? 

The principle announced in these cases is sustained 
in Sheets v. Seldon, 7 Wall. 416; Livingston v. Stickles, 
supra, and Field v. Mills, 33 N. J. Law, 257, where it 
is held that an assignment is nota violation of a 
covenant ina lease not to underlet. To the same 
effect is Fox v. Swann, Style, 482. 

The principle announced inthe above eases is in 
consonance with the policy of the removal of restraints 
on alienation and strict construction of restrictive 
covenants. We hold the clause in the lease did not 
prevent the owner of the building from using the 
building or offices therein for the purpose ofa tele- 
graph office; and when the Western Union became 
the purchaser of the property, and a conveyance made 
to it, it had the right, as owner, to use offices therein 
as a telegraph offic), and in so doing was not leasing 
offices to another company for use asa general tele- 
graph office, and hence in so using them was not vio- 
lating any of the covenants of the lease. Cases that 
are strictly included within the terms of the language 
employed in the covenant may be enjoined, and the 
numerous cases cited in the very able briefs of coun- 
sel for the appellant are of that character. Without 
attempting to analyze and discuss those cases, we find 
no principle announced in any well considered case 
in conflict with what is here held. 





Contract—ConsTRUCTION—PERSONAL Con- 
FIDENCE — RiGHTs OF AssIGNEE.—The Su- 





preme Court of Missouri hold in D. ©, 
Hardy Implement Co. v. South Bend Iron 
Works, 31S. W. Rep. 599, that one who 
contracts with a firm to sell it certain wares 
on credit and to give it the exclusive right to 
sell such wares in acity, is not bound to 
carry out the contract upon the demand of 
one member of the firm to whom the other 
member has assigned all the interest in the 
contract, the contract resting on grounds of 
personal trust and confidence. Sherwood, 
J., says: 

Where, as here, an executory contract is made be- 
tween two parties, and one of them consists of two 
persons composing a partnership, and one of those 
persons withdraws from the firm, which is thereby 
dissolved, it belongs to the party who contracted with 
the firm to say whether the contract, which, as in this 
case, rested, as it appears, on grounds of personal 
trust and confidence, to say whether the contract shall 
proceed or not to completion; in short, whether the 
other contractor would recognize and ratify a substi- 
tuted, in lieu of the original agreement. Here the 
plows were to be placed in the custody of both Hardy 
and Mason, to whom a credit was to be given, and 
certain discount advantages afforded; and it is not to 
be taken for granted that because defendant was will- 
ing to enter into a contract with Hardy & Mason, 
therefore it was willing to stand to the contract after 
Mason had withdrawn therefrom, since, but for 
Mason’s being in the firm, and remaining in the firm, 
defendant might have been unwilling to have trusted 
its implements to Hardy alone; but, whether willing 
or unwilling, it suffices to say that this was not done. 
A party cannot be forced to accept of a contract not 
of his own choosing in the first instance, and his right 
of choice in this regard is not impaired by any substi- 
tuted agreement to which he does not yield an intelli- 
gent subsequent assent. This precise point was thus 
ruled in Lansden v. McCarthy, 45 Mo. 106, where the 
case of Robson v. Drummond, 2 Barn. & Adol. 303, 
was followed. There, Sharpe, a coachmaker, agreed 
to furnish Drummond a chariot for the term of five 
years at so much per annum payable yearly in ad- 
vance. At the end of three years, Sharpe assigned his 
contract to his secret partner, Robson, the partner- 
ship being unknown to Drummond, who refused to 
continue the contract with Robson. Thereupon action 
was brought in the name of Robson & Sharpe to re- 
cover the stipulated price for the unpaid portion of 
the term, and it was ruled the action could not be 
maintained. On these facts being developed, Little- 
dale, J., said: “I think this contract was personal, 
and that Sharpe, having gone out of the business, it 
was competent for the defendant to consider the 
agreement at anend. He may have been induced to 
enter into the contract by reason of the confidence he 
reposed in Sharpe.” And Lord Tenterden, C. J., ob- 
served: ‘Now, the defendant may have been induced 
to enter into this contract by reason of the personal 
confidence which he reposed in Sharpe, and therefore 
have agreed to pay money in advance.” This prinei- 
ple of jurisprudence finds abundant support in the 
authorities, as appears from the cases cited by counsel 
for defendant. Boykin v. Campbell, 9 Mo. App. 495; 
Redheffer vy. Leath, 15 Mo. App. 12; Worden v. Rail- 
road Co. (Iowa), 48 N. W. Rep. 71; Ice Co. y. Potter, 
123 Mass. 28; Pettibone v. Railroad Co. (Mass.), 19N 
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E. Rep. 337; Rapplye v. Seeder Co. (Iowa), 44 N. W. 
Rep. 363. The case of Leahy v. Dugdale, 27 Mo. 487, 
is not at all in point, because there Dugdale, the orig- 
inal contractor with the Central Plank Road Company, 
sublet his contract to O’Leary & Neenan, who per- 
formed about half of the work, and then sublet the 
residue of the work to Leahy & Neenan, and also as- 
signed to them the money and debts due from Dug- 
dale to them, O’Leary & Neenan. Leahy & Neenan 
finished the work. Dugdale received notice of the 
second assignment, and ratified it, and the company 
accepted the work, and paid Dugdale, who accepted 
pay for the whole work; and therefore it was very 
properly held that Dugdale’s estate could not escape 
payment to the second subcontractors. No more is City 
of St. Louis v. Clemens, 42 Mo. 69, in point, because 
there ‘the city did not object to the assignment of the 
contract, nor to the work as done, but recognized the 
plaintiff as assignee, and the person entitled to receive 
the tax bills.”” And asimilar line of remark as to in- 
applicability applies to other cases cited for plaintiff. 

We need not discuss whether or not Mason would 
continue liable to defendant for the faithful perform- 
ance of his contract after dissolution of his firm. That 
is notin issue here. The only issue is that before 
stated—whether the defendant company was bound 
by a contract which had been assigned without its con- 
sent. It has been urged that, in any event, defendant 
company is estopped from repudiating the contract, 
for the reason that it recognized it as still existing af- 
ter the dissolution of the firm, by requesting plaintiff 
to advertise that on and after February 1, 1893, he 
would be able to furnish the plows, etc., called for in 
the contract; but there is no allegation in the petition 
that defendant requested plaintiff to advertise its 
goods after the dissolution of the firm, or after notice 
ofthe same. Clearly,there could be no ratification of the 
assignment ofthe contract without knowledge of the 
dissolution, and without knowledge of the assignment 
after knowledge of the dissolution. Ice Co. v. Potter, 
128 Mass. 28; Webb v. Allington,27 Mo. App. 559; Bank 
vy. Gay, 63 Mo. loc. cit. 39. For these reasons we af- 
firm the judgment. All concur. 





JupGMEeNtT AGainst DeceasEeD Party— 
Vauipity.—Whether a judgment obtained 
against a deceased person is void or voidable 
and if voidable only whether there is power 
in the court rendering it to set it aside on mo- 
tion, were the important questions presented to 
the Supreme Court of Utah in Elliott v. Bas- 
tian, 40 Pac. Rep. 713. The decision was that 
where a court has jurisdiction of the parties and 
subject-matter of an action, a judgment ren- 
dered therein against a party after his death 
is not void, if his death does not appear from 
the judgment roll, and that the same may, 
under the statute of Utah, be set aside on mo- 
tion. The court says in part: 


Appellants’ contention is that the judgment rendered 
herein, being against a deceased person, is absolutely 
void, and that in a direct proceeding such as this, it 
must be vacated. It isto be observed that there is 
nothing in the judgment roll or any of the proceedings 
of the court to indicate the death of the plaintiff El- 
liott, and not until after the expiration of 13 months, 
from the rendition of the judgment is it assailed. 





Four terms of court had passed in the meantime, and 
more than six months bad expired after the adjourn- 
ment of the term at which the judgment was rendered. 
The court’s attention was not called to the death of 
Elliott until said affidavits were filed. Whether a 
judgment is void when an inspection of the judgment 
roll reveals the death of one of the parties to the con- 
troversy, or a lack of jurisdiction of the person or 
subject-matter of the action, it is not necessary for us 
now to determine, although it has been held in Cali- 
fornia that such a judgment isa nullity, and can be 
assailed either in a direct or collateral proceeding. 
But Mr: Freeman announces the rule to be that a 
judgment obtained upon a record which disclosed the 
death of one of the parties prior thereto is not void, 
but only erroneous, and can only be corrected on ap- 
peal. 1 Freem. Judm., § 153. In1 Rolle, Abr. 746, it 
is said that, “‘if in a cui in vita the tenant dies, and af- 
terwards judgment is against him which is erroneous, 
an execution is sued against the heir, he shal) not 
avoid the judgment in assize without error.” Again: 
“So in a scire facias by an executor upon a judgment 
in ejectment by his testator against B, execution shall 
not be avoided nor judgment stayed by saying that 
that the tenant died pendente lite for he ought to 
avoid it by error.” Jd. 742. 

Appellants’ counsel, in his very able brief, presents 
the authorities from which various text writers de- 
duce the rule that judgment given after the death of 
a party is only voidable, and after an analysis of these 
decisions counsel] declares that such a judgment is in 
fact void, but, being valid on its face, the rules of law 
preclude any attempt to make it appear as a nullity 
and attach inviolability to it against collateral attack. 
But he says that when directly assailed, either by 
motion, bill of review, or writ of coram nobis, then it 
must be vacated, because it is void. We are not able 
to fully concur in this view. It is true that some 
courts hold that such judgment is absolutely void, 
while expressions of others afford ground upon which 
to predicate this view. We think the better rule to 
be that when a court has acquired jurisdiction of the 
subject-matter and the person during his lifetime, 
and a hearing is had and judgment rendered, and the 
judgment roll does not disclose the death of either 
party to the controversy, then such a judgment is not 
void because one of the parties may have died prior 
to its rendition. Such judgment, while erroneous, is 
not void, and, ‘‘While the court ought to cease to ex- 
ercise its jurisdiction over a party at his death, the 
neglect to doso does not render such a judgment void; 
it is voidable when properly assailed.”” Mr. Freeman 
announces the rule in these words: “If jurisdiction 
is obtained over the defendant in his lifetime, a judg- 
ment rendered against him subsequently to his death 
is not void.”?’ 1Freem. Judgm.§ 140. A different 
rule we think would be mischievous and fraught with 
evil results. A judgment free upon its face from 
every infirmity ought to possess some degree of 
sanctity. Especially should this be the rule in those 
jurisdictions where the statute limits the time within 
which applications can be made to the court to vacate 
and set aside judgments rendered therein. We think 
the weight of authority clearly supports the view 
herein expressed. 1 Ulack, Judgm. § 200, and cases 
cited in note; Hayes v. Shaw, 20 Minn. 405 (Gill.-355) ; 
Stocking v. Hanson, 22 Minn. 545; Yaple v. Titus, 41 
Pa. St. 203; Coleman v. McAnulty, 16 Mo. 177; Mitch- 
ell vy. Schoonover, 16 Oreg. 216, 17 Pac. Rep. 867; Jen- 
nings v. Simpson, 12 Neb. 565, 11 N. W. Rep. 880; 
McCormick v. Paddock, 20 Neb. 486, 30 N. W. hep. 
602; Ried v. Holmes, 127 Mass. 326; Tapley v. Martin, 
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116 Mass. 275; New Orleans v. Gaines’ Adm’r, 138 U. 
S. 595, 11 Sup. Ct. Rep. 428. And this view is 
strengthened by the statute of this territory which 
provides that the death or disability of a party to any 
action or proceeding does not result in its abatement. 
2 Comp. Laws, § 3187. 

The second and third questions presented are so 
closely connected we will not attempt to discuss them 
separately. Formerly a judgment rendered after the 
death of one of the parties to the action was assailed 
by a writ of coram nobis or coram vobis. Tidd. Prac. 
1136; 3 Bl. Comm. 407; Freem. Judgm. §§ 93, 94. But 
we agree with appellants’ counsel that these writs 
have fallen into desuetude in most of the States, and 
that the proper way to call the court’s attention toa 
party’s death, and to have an erroneous and voidable 
judgment vacated, is by motion supported by affida- 
vits or otherwise. Park v. Higbe, 6 Utah, 416, 24 Pac. 
Rep. 524; Bronson v. Schulten, 104 U. S. 417. 

We have no doubt of the power of the court to 
vacate and set aside an erroneous and voidable judg- 
ment such as was rendered in this case,and of the 
correctness of the procedure adopted by appellants to 
accomplish this result, but the important question is, 
was the application made in time? 








STATE LEGISLATION AGAINST FOR- 
EIGN CORPORATIONS. 


1. Introduction. 

2. A corporation has a legal existence only in the 
State creating it. 

3. The right of a foreign corporation to transact 
business in another State depends on comity. 

4. AState may entirely exclude a foreign corpora- 
tion from transacting business within its bor- 
ders—Exceptions. 

5. A State may prescribe terms and conditions, 
whether they be reasonable or unreasonable. 

6. The motive of hostile legislation is immaterial, 
and cannot be inquired into. 


1. Introduction.—The constitution of the 
United States guarantees to every State a re- 
publican form of government.! Every power 
not delegated to the national government by 
the States, or not prohibited by the federal 
constitution, is reserved to the States.? 
Among these reserved powers is the right 
of local government; and inherent to that 
right, is the right every State has to regulate 
its internal affairs. This general power is 
denominated the police power of the State.® 
Much State legislation, enacted in pursuance 
of this power, has been repeatedly assailed on 
constitutional grounds, based chiefly on the 
assumption that such legislation contravenes 
either that section of the federal constitution 


1 Art. 1V, § 4. 

2 X Amend. 

3 Tiedeman’s Lim., § 231; Boston Beer Co. v. Mass., 
97 U.S. 25. 





which gives to congress the right to regulate 
commerce among the States ;* or those other 
sections which say that ‘‘the citizens of each 
State shall be entitled to all the privileges 
and immunities of citizens in the several 
States ;’’> and ‘‘nor shall any State deprive 
any person of life, liberty or property with- 
out due process of law; nor deny to any per- 
son, Within its jurisdiction, the equal protec- 
tion of the laws.’’® The doctrine laid down 
by the United States Supreme Court that 
corporations are not ‘‘citizens,’’ within the 
purview of Art. IV, Sec. 2 of the federal 
constitution, which declares that ‘The citi- 
zens of each State shall be entitled to all the 
privileges and immunities of citizens in the 
several States,’’’ circumscribed the sphere of 
hostility to the commercial clause, and the 
inhibitions, ‘‘nor shall any State deprive any 
person of life, liberty or property, without 
due process of law; nor deny to any person, 
within its jurisdiction, the equal protection of 
the laws.’’ 

2. A corporation has a legal existence only 
in the State creating it.—It is elementary 
law that a corporation is a creature of the 
legislature ;° it derives its powers from the 
legislature creating it,? and has no legal ex- 
jstence, except in that State.!° Said Cooley, 
J., in State Treasurer v. Auditor-General: 
‘*A corporation is a creature of the sovereign 
will. When one sovereignty creates it, it 
can operate within the limits of another, only 
by the express permission of the latter, or by 
implied permission, springing from principles 
of comity. If such permission were given by 
express law, it would not make the corpora- 
tion any less a foreign corporation than be- 
fore ; it would still be the corporation of the 
State whose sovereign had created it.’’"" In 
another leading case it was said: ‘‘A corpo- 


4 Art. I, § 8. 

5 Art. IV, § 2. 

6 XIV Amend. 

7 Paul v. Virginia, 8 Wall. 168; Pembina Mining Co. 
v. Penn., 125 U. 8S. 181; Liverpool Ins. Co. vy. Mass., 10 
Wall. 566; Ducat v. Chicago, 10 Wall. 410; Blair v. 
Perpetual Ins. Co., 10 Mo. 564. ‘Persons’ in statute 
includes corporation; when deemed citizens, see note 
to U.S. v. Amedy, 11 Wheat. 392. 

8 Dartmouth College Case, 4 Wheat. 635. 

9 Mathews v. Skinner, 62 Mo. 829; Diligent Fire Co. 
v. Commonwealth, 75 Pa. 591; Huntingdon v. Nat'l 
Savings Bank, 96 U. S. 388. 

10 Bank of Augusta v. Earle, 13 Pet. 519; Plimpton 
v. Bigelow, 93 N. Y. 589. 

11 46 Mich. 224, 18 Amer. & Eng. R. R. Cases, 296. 
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ration must dwell in the place of its creation ; 
it cannot mig~ate to another sovereignty.’’” 
Neither can it exercise any of the functions 
or privileges conferred by its charter in any 
other State, except by the comity and con- 
sent of the latter," comity being the basis of 
recognition." 

3. Its right to transact business in other 
States depends on comity.—Comity is a part 
of the common law, and is obligatory on the 
courts.” ‘In the absence of any positive 
rules affirming or denying or restraining the 
operation of foreign laws, courts of justice 
presume the tacit adoption of them by their 
own government, unless they are repugnant 
to its policy or prejudicial to its interests.’’* 
In the case of Christian Union v. Yount, 
Justice Harlan, speaking for the Supreme 
Court, said: ‘‘In harmony with the general 
law of comity obtaining among the States 
composing the union, the presumption should 
be indulged that the corporation of one State, 
not forbidden by the law of its being, may 
exercise within any other State the general 
powers conferred by its own charter, unless 
prohibited from so doing.’’”” Comity does not 
give to foreign corporations the implied 
power todo actsin a State which are for- 
bidden the individuals of those States; 
neither does it confer any franchise upon a 
foreign corporation ; hence special franchises 
or privileges cannot be enforced in another 
State, except by legislative permission.” A 
State may enact hostile or prohibitory legis- 
lation at any time, but in the absence of 
such legislation, citizens cannot complain be- 
cause foreign corporations are doing business 
in the State. Comity governs until the 
State expressly indicates its intention to re- 
peal it ;" nor is a prohibition to be inferred 
because the State has made no provision for 


2 Bank of Augusta v. Earle, 13 Pet. 589. 

18 Liverpool v. Ins. Co. v. Oliver, 10 Wall. 566; Run- 
yan v. Coster, 14 Pet. 122; Convall v. Colorado Springs 
Co., 100 U. 8.55; American and For. Ch. Union vy. 
Yount, 101 U. S. 352. 

4 Story’s Conflict of Laws, § 36; Thompson v. Wat- 
ers, 25 Mich. 224, 

5 Morawetz on Corp., § 962. 

16 Story’s Conflict of Laws, § 36. 

1 101 U.S. 356. 

8 McGregor v. Erie Ry. Co., 35 N. J. Law, 182; 
Lewis v. Bank of Kentucky, 12 Ohio, 132. 

19 Dodge v. Council Bluffs, 57 Iowa, 560. 

*” Pensacola Tel. Co. vy. West. Union Co., % U.S. 1. 

” Cowell v. Springs Co., 100 U. S. 59. 





the formation of similar corporations ;” nor 
because it allows corporations to be formed 
only by general laws.” 

4. A Statemay entirely exclude foreign cor- 
porations from transacting business within its 
borders—Exceptions.—The right of foreign 
corporations to transact business in other States 
depending on comity, it follows that a State 
can, by virtue of its police power, if it see fit, 
entirely exclude foreign corporations from its 
territorial and jurisdictional limits, the only 
exceptions being corporations in the employ 
of the federal government, or engaged in for- 
eign or interstate commerce.* In the lead- 
ing case of Paul v. Virginia, Justice Field, 
speaking of the right of a State to ex- 
clude foreign corporations from its borders, 
said: ‘‘Having no absolute right of recog- 
nition in other States, but depending for 
such recognition and the enforcement of its 
contracts upon their assent, it follows that 
they may exclude the foreign corporations 
entirely. The whole matter rests in their 
discretion.’’> However, express legislation 
is not always necessary to revoke the exist- 
ing comity ; it may be implied from the act of 
the legislature.% Chief Justice Taney, in 
the Bank of Augusta v. Earle, stated: 
‘*Whenever a State sufficiently indicates that 
contracts which derive their validity from its 
comity are repugnant to its policy, or are 
construed as injurious to its interests, the 
presumption in favor of its adoption can no 
longer be made.’’? The whole matter is a 
question of State policy, and entirely within 
legislative discretion.™ 

5. A State may prescribe terms and condi- 
tions, whether they be reasonable or unreason- 
able.—A State may prescribe the terms upon 
which a corporation shall be allowed to carry 
on its business in the State.” A State may 
also discriminate ,between its own corpora- 
tions and those of other States desiring to do 
business within its jurisdiction ;* such dis- 


22 Stevens v. Pratt, 101 Ill. 206. 

23 Merrick v. Van Santford, 34 N. Y. 221. 

2% Pembina Mining Co. v. Penn., 125 U. 8S. 121; 
Stockton v. Balt. & New York R. R. Co., 32 Fed. Rep. 
9-14; Blair v. Perpetual Ins. Co., 10 Mo. 564. 

2 8 Wall. 168. 

2 Morawetz on Corp., § 965. 

27 13 Pet. 589. 

% Carroll v. East St. Louis, 67 Ill. 568. 

2 Cooper Mfg. Co. v. Ferguson, 113 U. 8. 727; Doyle 
v. Continental Ins. Co., 94 U. 8. 541. 

8 Ducat v. Chicago, 10 Wall. 410. 
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crimination is not against the individual citi- 
zens of other States.*! Whether the conditions 
be reasopable or unreasonable is immaterial, 
they are absolutely in the discretion of the leg- 
islature.*? In Ducat v. Chicago the court said: 
‘*As to the nature or degree of discrimina- 
tion, it belongs to the State to determine, 
subject only to such limitations on her sover- 
eignty as may be found in the fundamental 
law of the union.’’® A legislature may lay a 
franchise or license tax on corporations for 
the privilege of doing business within the 
State, and such is not an interference with 
interstate commerce.™ In Paul v. Virginia, 
the contention was made that a State law re- 
quiring foreign insurance companies doing 
business in that State to take out a license 
was a regulation of interstate commerce ; but 
the court held that ‘‘issuing a policy of in- 
surance is not a transaction of commerce. 
The policies are simply contracts of indem- 
nity against loss by fire entered into between 
the corporation and the assured for a consid- 
eration paid by the latter. These contracts 
are not articles of commerce in any proper 
sense of the word. They are not subjects of 
trade and barter offered in the market as 
something having an existence and value in- 
dependent of the parties to them. They are 
not commodities to be shipped and forwarded 
from one State to another, and then put up 
for sale. * * * Such contracts are not 
interstate transactions, though the parties 
may be domiciled in different States.’’® 

6. The motive of hostile legislation is im- 
material, and cannot be inquired into.—In re- 
gard tothe right of inquiry concerning the mo- 
tive of hostile legislation, the court,in Doyle v. 
Continental Ins. Co., made use of the follow- 
ing language: ‘‘If the State has power to do 


$1 Phila. Fire Ins. Co. v. N. Y. 119 U. S. 110. 

82 Hartford Ins. Co. v. Raymond, 38 N. W. Rep. 
482. 
33 10 Wall. 410. 

% Commonwealth y. Standard Oil Co., 101 Pa. 145. 

% 8 Wall. 168. As to the power of a State to require 

. foreign insurance companies to file security or take 
out a license, or pay a specific tax, or certain fees and 
percentage before they can issue policies, in the 

States, see Home Ins. Co. v. Augusta, 93 U. S. 116; 

Liv. Ins. Co. v. Oliver, 10 Wall. 586; Ducat v. Chicago, 

10 Wall. 410; Exempt Firemen’s Fund v. Roome, 93 

N. Y. 318, 45 Amer. Rep. 217; Thorne y. Trav. Ins. 

Co., 80 Pa. St. (15, 21 Amer. Rep. 89. As to all 

kinds of conditions and terms, see Tatem v. Wright, 

23 N. J. Law, 429; People v. Thurber, 13 Ill. 554; 

Wood Mowing Machine Co. v. Caldwell, 54 Ind. 270, 

23 Amer. Rep. 641. 





an act, its intention or reason by which it is 
influenced cannot be inquired into. If the 
act of an individual is within the limits of the 
law, whatever may be the reason which gov- 
erns him, or whatever may be the result, it 
cannot be impeached. The acts of a State 
are subject to still less inquiry, either to the 
act itself or as to the reason of it.’’®* The court 
further said: ‘‘In all cases where the litiga- 
tion of a State has been declared void, such 
legislation has been based upon an act ora 
fact which was itself illegal.’’®? Courts can 
only examine into the power of legislatures.* 
Said the court in People v. Simeon Draper: 
‘If a particular act of legislation does not 
conflict with any of the limitations or re- 
straints (constitutional) which have been re- 
ferred to, it is not in the power of the cours 
to arrest its execution, however unwise its 
provisions may be, or whatever the motives 
may have been which led to its enactment. 
There is room for much bad legislation and 
misgovernment.within the pale of the consti- 
tution ; the courts cannot impute to the legis- 
lature any other than public motives for their 
acts. If a given act of legislation is not for- 
bidden by express words, or by necessary im- 
plication, the judges cannot listen to a sug- 
gestion that the professed motives for passing 
it are not the real ones. If the act can be 
upheld upon any views of necessity or public 
expediency, which the legislature may have 
entertained, the law cannot be challenged in 
the courts.’’ W. D. Leeper. 
Chillicothe, Mo. 


36 94 U. S. 151. 

87 Idem. 

38 Kx parte McCardle, 7 Wall. 514. 
89 15 N. Y. 545. 








USURY—PAYMENT. 


BRUNDAGE V. BURKE. 


Supreme Court of Washington, April 29, 18965. 


1. Where there is no usury law, no contract can be 
usurious. 


2. Voluntary payment of money under a non-el- 
forceable contract cannot be recovered. 


ANDERS, J.: On June 10, 1891, the respondents, 
who were defendants in the court below, bor- 
rowed $300 from the appellant, and, to secure the 
payment of the same, they executed and delivered 
to him a bill of sale of certain personal property, 
consisting of household furniture and other ef- 
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fects. The rate of interest to be paid on the loan 
was not evidenced by any writing, but the parties 
agreed orally that it should be5 per cent. per 
month. This action was brought to foreclose the 
pill of sale, upon the theory and understanding 
that the same was, in effect, a chattel mortgage. 
The complaint sets forth all the facts necessary to 
constitute a cause of action, and prays judgment 
for the principal sum of $300 and costs, and for a 
decree foreclosing the bill of sale, and that the 
property therein described be sold, and the pro- 
ceeds thereof be applied in payment of plaintiff's 
claim and costs. The defendants admitted all of 
the averments in the complaint, except that the 
said $300 had not been paid, and affirmatively 
alleged ‘that the debt and demand sued for by 
plaintiff herein has been fully paid and dis- 
charged.” Upon this issue alone the cause was 
tried. The defendants, having the affirmative of 
the issue, proved that at the end of each month, 
for six successive months subsequent to the date 
ofthe loan, they promptly paid $15 as interest 
thereon, and that thereafter they made further 
payments from time to time on account of inter- 
est, up to July 15, 1893, after which time nothing 
further was paid. The aggregate amount of all 
the payments so made was $341. Upon this evi- 
dence the court denied plaintiff's motion for 
judgment, and, it appearing to the court that the 
whole amount paid by defendants was equal to 
the sum loaned, together with interest thereon at 
the rate of 10 per cent. per annum, it gave judg- 
ment for defendants for costs, from which plaint- 
iff appealed. 

By the statute in force at the date of the loan, 
the legal rate of interest in this State was fixed at 
10 per cent. per annum; but there was a further 
provision that ‘-any rate of interest agreed on by 
parties to a contract, specifying the same in writ- 
ing, shall be valid and legal.’? 1 Hill’s Code, §§ 
2795, 2796. These two sections comprehend the 
whole law on the subject of interest, and it will 
be seen that no penalties or forfeitures were im- 
posed or mentioned. There was no restriction 
whatever as to the rate of interest that might be 
recovered if specified in writing, and it was not 
made unlawful to receive and retain any specified 
tate of interest. If 5 per cent. per month had 
been contracted for in writing, there could be no 
question but that it could have been collected; 
for the law itself says that such a contract is valid 
and legal, and no court would be warranted in 
declaring it invalid. The oral contract in this 
instance was not enforceable, simply because it 
was oral; and the question to be determined is 
whether such a contract can be repudiated after 
ithas been completely executed, and the interest 
paid thereunder, in excess of 10 per cent. per an- 
num, recovered back, or, which is the same thing, 
applied in payment of the principal debt, at the 
instance of the debtor. Many cases are cited by 
Tespondents in support of the affirmative of this 
question; but they are all predicated upon the 
fact that usurious interest was paid, and in such 





cases the rule contended for by respondents may 
be said to be general, if not universal. See 27 
Am. & Eng. Enc. Law, p. 963. But, in order to 
ascertain whether the doctrine announced in 
these cases is applicable to the case at bar, it is 
necessary to determine whether the respondents 
did in fact pay usurious interest. If they did, it 
must be conceded that their contention must pre- 
vail. The legal definition of ‘“‘usury” is: ‘The 
taking of more interest for the use of money than 
the law allows.”’ 3 Pars. Cont. (8th Ed.) p. 116; 
Dunham v. Gould, 16 Johns. 367. Now, in this 
case, the plaintiff did not receive more interest 
than the law allowed, because he was not pro- 
hibited from taking any amount defendants saw 
fitto give. The defendants were under no obliga- 
tion to pay 5 per cent. per month under their oral 
contract, but, having voluntarily done so, there 
is no lawin this State which will enable them, 
directly or indirectly, to recover it back. If they 
had promised in writing to pay this interest, and 
had then refused, the law, as we have said, would 
compel them to comply with the terms of their 
agreement; and we think that their oral agree- 
ment, after it was fully executed, became as valid 
and irrevocable as if it had been reduced to writ- 
ing in the first instance. In regard to executed 
contracts, which are required to be in writing in 
order to be enforced, Mr. Bishop, in his work on 
Contracts (section 634), says: ‘‘A contract which 
cannot be enforced, because not conformable to 
statutes requiring it to be in writing, is rendered, 
by voluntary execution, good; neither party can 
undo what has thus been done.’’ While this rule 
of law is generally recognized by the courts, 
some of them hold; that itis not applicable to 
cases of voluntary payments of illegal interest, 
because such payments are considered as having 
been made under moral duress. See Bank v. 
Hodgdon, 62 N. H. 300. Other courts hold that 
even usurious interest, which has been voluntarily 
paid, cannot be recovered back. Woolfolk v. 
Bird, 22 Minn. 341; Quinn v. Boynton, 40 Iowa, 
304; Latham v. Association, 77 N. C. 145. It has 
often been said that the object and policy of usury 
laws is to protect the needy borrower from the 
rapacity of the money lender. But as the policy 
of the law, upon any purely legislative question, 
must be sought forin the law itself, it would 
seem that the legisiature of this State did not 
deem it either necessary or politic to prohibit the 
lender from taking, or the borrower from giving, 
any rate of interest which might be agreed upon 
between them. A statute of Minnesota provided 
that ‘‘no contract for a greater rate of interest 
than twelve dollars upon one hundred dollars for 
a year shall be valid for the excess of interest 
over twelve per cent.”” Rev. St. 1866, ch. 10, § 1. 
But it prescribed no penalty for making such a 
contract, and the Supreme Court of that State, in 
speaking of the policy indicated by that statute, 
said: ‘In some of the States a recovery of ex- 
cessive interest, voluntarily paid, is justified on 
grounds of public policy. The public policy in- 
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dicated by our statute will prevent a recovery by 
the creditor of the excess stipulated for, but it 
does not require that the debtor shall be disabled 
to pay such excess, or to give away his money, if 
he chooses to make that use of it.’’ Woolfolk v. 
Bird, 22 Minn. 341. That language, we think, 
expresses the policy foreshadowed by our own 
statute. 

The further points are made by appellant that 
there is no usury lawin this State, and that the 
defense of usury, in order to be available on the 
trial, must be pleaded. Properly speaking, we 
had no usury law at the time of this transaction, 
and that when usury is relied upon asa defense 
it must be pleaded is well settled as a legal propo- 
sition everywhere. We think the defendants en- 
tirely failed in their defense, and that plaintiff’s 
motion for judgment should have been sustained. 
The judgment must therefore be reversed, and 
the cause remanded, with directions to enter judg- 
ment for appellant in accordance with the prayer 
of the complaint. 


Notre.—Any calculation or mode by which the 
lender receives more than the legal rate of interest on 
each hundred dollars loaned is usury, even though 
there be no intent to violate the law. Drury v. Wolfe, 
34 Ill. App. 28. Of course when there is no law on 
the subject no rate of interest can be usurious, no 
matter how high it may be. Reynolds v. Neal, 91 Ga. 
60°. In examining the question of usury, the courts 
will ascertain the real nature of the transaction, no 
matter what device the party has resorted to in order 
to hide the usury, and no matter how free from taint 
the contract may be onitsface. Dayton v. Dearholt, 
85 Wis. 151; Jackson v. Travis, 42 Minn. 438. Though 
as a part of the contract real estate or other property 
is sold, yet if such provision is a mere cloak for usury, 
the courts will so treat it. Tillar v. Cleveland, 47 
Ark. 287; Parker v. Maxwell, 51 Minn. 523. Such 
question is ordinarily to be determined as a question 
of fact in the trial court (Chase v. New York, etc. 
Co., 49 Minn. 111), and parol evidence is admissible 
in contradiction of written contracts. Tillar v. Cleve- 
land, supra. Where, however, a note given bona Jide 
for the purchase of land, and not as a cover for a loan 
or forbearance of money, calls for interest on the prin- 
cipal mentioned therein in excess of the rate allowed 
by law for a loan or forbearance of money, such note 
is not usurious. Whatis thus called interest is as much 
a part of the purchase price of the land as the princi- 
pal sum, and the rate of interest called for will be en- 
forced. Reger v. O’Neal, 33 W. Va. 159. If, however, 
in order to compensate the grantor for giving time on 
the purchase price, a sum is added to the agreed 
price, greater than the legal ratio, the contract is 
usurious, though such sum is incorporated in the in- 
terest notes. Fisher v. Hoover, 3 Tex. Civ. App. 81. 

Compounding Interest.—The courts disagree as to 
the right to compound interest. Where a note pro- 
vided for semi-annual payments of interest, and for 
interest on unpaid interest, the note was held to be 
objectionable. Taylor v. Hiestand, 46 Ohio 345; 
Merck v. American, etc. Co., 79 Ga. 213. It has been 
held that such agreement will not be enforced, un- 
jess it is made after the interest has become due 
(Hochmark y. Richler, 16 Colo. 263), or unless it is 
expressed in an instrument having the qualities of 
negotiable paper, separate from the instrument evi- 
dencing the principal debt. Bowman v. Neely, 46 Ill. 





App. 139; Drury v. Wolfe, 134 Ill. 294. This views 
advanced not by reason of any statute, but on grounds 
of public policy in order to avoid harsh and oppres 
sive accumulations of interest. Bowman v. Neely, 
supra. 

Discounting Paper.—The taking in advance of the 
highest rate of interest allowed is not considered to 
be usury. Maxwell v. Willett, 49 Ill. App. 564; Tel. 
ford v. Garrels, 182 Ill. 550; Rose v. Munford, 36 Neb, 
148. The law is generally silent as to when interest 
is to be paid, consequently the courts have held that 
itis not usury to require its payment when the money 
is loaned. If more than a year’s interest were exacted 
in advance, the contract would probably be consid. 
ered to be usurious. Fowler v. Equitable T. Co., if 
U. S. 384. The disposition seems to be to allow such 
discount only on short time paper, such as banks usu- 
ally discount. Wahlberg v. Keaton, 51 Ark. 584; 
Mackenzie v. Flannery, 90 Ga. 590. Where A buys B's 
note and he knows it has not been negotiated, then he 
will be guilty of usury should he charge a discount in 
excess of the highest legal rate; should he, however, 
buy it under the belief that it had been negotiated, 
and the paper so indicated, then he may buy it at any 
discount without being chargeable with usury. Clat- 
lin vy. Boorum, 122 N. Y. 385; Jackson v. Travis, # 
Minn. 438. In relation to bonds of public corpore 
tions a different rule prevails, and a party may pur 
chase them from the corporation without being guilty 
of usury though the discount may be great. Memphis 
v. Bethel, 178. W. Rep. 191. 

Borrowing through Agent.—Very often in loaning 
and borrowing money agents are employed, and the 
allowances for their services become important in 
questions of usury. It is generally held, that when 
A employs the services of B to borrow money for him, 
that the lender is not chargeable with usury by reason 
of B’s charges against A, since he has nothing to do 
with it and is not benefited thereby. May v. Flint, 
Ark. 578; Telford v. Garrelles, 31 Ill. App. 441; Merek 
v. American, etc. Co., 79 Ga. 213; Vahlberg v. Keaton, 
51 Ark. 5384; Ginn v. New England, ete. Co., 92 Als. 
135; Pass v. New England, etc. Co., 66 Miss. 365. It 
has been held, that mere knowledge by the lender, 
that the intermediary charges large commissions will 
render the loan usurious, when the borrower there 
by pays more than the highest legal rate. Brown’ 
Brown, 38 S. C. 178. But as mentioned before, the 
court will thoroughly investigate the contract regard- 
less of its statements, and though the contract says, 
that the intermediary isthe agent of the borrower, 
yet the court will consider him to be the agent of the 
lender, if the facts of the case so show, and will ad 
judge the contract accordingly. Dayton v. Dearholt, 
85 Wis. 151. If the agent of the lender charges a com 
mission for his services, which with the addition of the 
interest reserved for the lender makes the borrower 
pay more than the legal rate, yet the loan is not in 
jurious, if the lender was not aware of such charge 
by his agent and has not ratifiedit and has received 00 
benefit from it. Telford v. Garrells, 31 Ill. App. 41; 
Vahlberg v. Keaton, 51 Ark. 534; Ginn vy. New En 
gland, ete. Co., 92 Ala. 185; Stein v. Swensen, # 
Minn. 218. If, however, the lender obtains some bel: 
efit from the commission, or knows of such charge bY 
his agent, or ratifies it subsequently, the loan becomet 
usurious. Greenfield v. Monaghan, 85 Iowa, 2lj 
Vahlberg v. Keaton, supra; Banks v. Flint, 54 Ark 
40; Stein v. Swensen, supra. It is not necessary to 
prove direct knowledge on the part of the lender, 
but he is presumed to know the general manner in 
which his general agent transacts his business, and 
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with such knowledge he may be chargeable with 
usury, though he obtains no benefit from the commis- 
sions collected. Stein v. Swensen, 44 Minn. 218; Banks 
y. Flint, 54 Ark. 40; Matzenbaugh v. [roup, 36 IIl. 
App. 261; Dayton v. Dearholt, 85 Wis. 151. It was 
held, that where money was placed with an agent to 
be loaned at the highest legal rate with the under- 
standing that the agent was to be paid by the bor- 
rower, aloan so effected was usurious. Thompson v. 
Ingram, 51 Ark. 546. There are cases when the 
charges may be in excess of the highest legal rate with 
knowledge of the lender and still the loan may be un- 
objectionable. Such charges must be for services 
rendered or expenses incurred, aud not a mere cloak 
for concealing usury. If they are bona jide and are 
reasonable in amount they will be allowed. Stein v. 
Swensen, supra; Landis v. Saxton, 89 Mo. 375; Ache- 
son v. Chase, 28 Minn. 211; De Forest v. Strong, 8 
Conn. 518. Among such items are charges for exam- 
ining the title, preparing the writings, investigat- 
ing the condition and value of the property, the ex- 
penses of collection and cost of exchange. Daley v. 
Minnesota, etc. Co., 43 Minn. 517; Churchman v. Mar- 
tip, 54 Ind. 880; Smith v. Wolff, 55 Iowa, 555. A charge 
for expense and trouble on the part of the lender, in 
obtaining the money wherewith to make the loan, 
cannot be so allowed. Jackson v. May, 28 Ill. App. 
305. Where the lender exacted the legal rate and re- 
quired the borrower to pay his agent $50 for examin- 
ing the title, and $50 dollars as a commission, the loan 
was held to be usurious as to the last $50. Ammond- 
son y. Ryan, 111 Ill. 506. Where a charge of usury is 
sought to be evaded by a claim for services rendered, 
such claim will not be allowed, if the services were of 
aneighborly character, generally performed without 
remuneration, and there was nospecial agreement for 
compensation and itis not shown what charge was 
made for any particular service. Humphrey v. Me- 
Cauley, 55 Ark. 148. A provision for a reasonable 
charge for an attorney’s fee in case of foreclosure is 
never considered as usurious, since it is only a pro- 
vision to protect the Jender from loss in case of fail- 
ure of the borrower to redeem his promise. Matzen- 
baugh v. Troup, 36 Ill. App. 26; Fowler v. Equitable 
T. Co., 141 U. S. 384, 411; Shelton v. Aultman, ete. Co., 
86 Ala. 315. 

Who can Take Advantage of Usury.—The only par- 
ties allowed to make aclaim of usury are the bor- 
rower, his legal representative or his heir at law. 
Moses vy. Home, etc. Ass’n, 100 Ala. 465; Holladay v. 
Holladay, 18 Oreg. 523. Tothis list has been added 
sureties and privies (Cheney v. Dunlap, 27 Neb. 401), 
and also parties to the contract or those having an in- 
terest inor are prejudiced by the contract. Lehman 
vy. Marshall, 47 Ala. 362. Such privilege has been de- 
nied to a judgment creditor of the mortgagor (Mason 
V. Pierce, 142 Ill. 831), to a garnishee (Wabash, etc. R. 
R. v. Dougan, 41 Ill. 543), to a purchaser of the equity 
ofredemption, who had assumed the mortgage as a 
part of the consideration (McKnight v. Phelps, 37 
Neb. 858), and to one who for a valuable considera- 
tion had assumed the payment of the note (Speakman 
V. Oaks, 97 Ala. 503); but it has been allowed to the 
assignee of an insolvent debtor and to an officer, who 
had acquired a lien on the property by execution or 
who held it under attachment. Stein vy. Swenson, 44 
Minn, 218, Whether, if the usurious interest has 
been paid, it can be recovered, and if so, by what pro- 
ceeding, is a matter depending upon the law of each 
State. Tucker v. Coffin (Tex.], 26 S. W. Rep. 323; 
Wileox y. Van Voorhis, 58 Hun, 575; Bexar B. & L. 
Ass'n y, Robinson, 78 Tex. 168; Fowler v. Equitable 





T. Co., 141 U. S. 384. Usury cannot be set-off in a suit 
by a national bank, since the statute provides another 
remedy. Barnett v. National Bank, 98 U. S. 555. 

S. S. MERRILL. 








CORRESPONDENCE. 


INSANITY AS A DEFENSE. 


To the Editor of the Central Law Journal: 


In the JOURNAL for Aug. 9th (Weekly Digest No. 
29, State v. Clements [La.], 17 South. Rep. 502), it is 
stated that an accused has the burden on him of es- 
tablishing a plea of insanity, to the satisfaction of the 
jury, beyond a reasonable doubt. I have read many 
cases in which a preponderance of evidence was held 
sufficient, and do not remember one in which it was 
required that a defense must be established by evi- 
dence that excludes all reasonable doubt. See Peo- 
ple v. McCann, 16 N. Y.58; William Silvers v. State, 
22 Ohio, 90; State v. , 8 Nev. 291; People v. Coff- 
man, 24 Cal. 230; Alexander v. People, 96 Ill. 96. These 
cases are cited in Territory v. Edmonson, 4 Mont. 141, 
where it was held that a preponderance of evidence 
was sufficient to establish a defense; many other cases 
might be cited. D. 8S. W. 


DISTINCTIONS OF PHOTOGRAPHY IN EVIDENCE. 


To the Editor of the Central Law Journal: 


The introduction of clever trickery into photog- 
raphy will doubtless go far toward destroying the con- 
fidence in photographs as secondary evidence. It will 
be recalled that in the early days of the art the courts 
were seriously averse to admitting photographs, and 
this because of the original difficulty of securing really 
good likenesses of the scene or person exposed to the 
apparatus. But as the art progressed and perfection 
was more closely approached, the courts relaxed their 
rules so that it isno longera legal question as to admit- 
ting photographs in evidence upon complimentary 


* proof of the correctness of the view, etc. But recent 


discoveries as to the manipulation of negatives and 
print paper so that pictures apparently natural though 
absolutely false may be made, will nearly destroy con- 
fidence entirely in the value of photographs as evi- 
dence. Given a corrupt motive, a venal photographer 
and an unconscionable party, and there is no end to 
the amount of false testimony that may be manufact- 
ured. Itis a well known trick to photograph the 
head of one person onto the body of another bya 
clever manipulation of negatives, single and compos- 
ite. We recall acase in New York wherein a photo- 
grapher had succeeded in producing composite photo- 
graphs of noted society ladies in Black Crook costume, 
the faces being true miniatures, and the whole appear- 
ing genuiae “spirit”? photographs—where a ghost-like 
image is introduced as the spirit of a departed friend, 
or relative, into a picture are a common fraud. The 
clever trick of taking back front and side views of a 
person with but one exposure to the camera is prac- 
ticed. In fact there is no end tothe tricks that may 
now be performed by the aid of photography, and it 
‘would be useless to point out more of them. Suffice 
it to say that to any person who has seen the various 
kinds of skillful deceptions practiced in photography 
and who learns that there is practically no limit to the 
combinations that are possible, it seems that the 
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value of photographs as evidence must greatly de- 
preciate. As an original proposition the camera 
spoke with verity. Salem Scudder in “The Octoroon”’ 
is made to say ‘“‘the apparatus can’t lie.” Atany rate, 
like figures, the apparatus may be manipulated to lie. 
So that unless photographs be identified and proved 
by abundant and thoroughly credible evidence, they 
will not. have much weight hereafter with persons 
who have seen some of the latest possibilities of the 
art. JOHN C. BAIRD. 
Cheyenne, Wyo. 








QUERY. 


A sues B in a Texas court to" recover on a note. B 
has judgment, from which A appeals. In Texas an 
appeal is taken as a continuation of the original suit. 
Quere, can A pending the appeal sue out an attach- 
ment against the property of B? x. 
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HUMORS OF THE LAW. 





A circular having been sent to the address of a man 
whose administrators had failed to make the fact of 
his death sufficiently public, the postmaster returned 
it withthe comment: ‘ bas been in heaven for a 
couple of years, we hope. Perhaps a copy of the 
laws of Moses would suit him just as well.” 





“My wife will bear witness,” said the prisoner at 
the bar, ‘that at the very time I am accused of bur- 
glarizing Mr. Smith’s premises, I was engaged in 
walking the floor with my infant childin my arms, 
endeavoring to soothe it by singing, ‘Rock-a-by- 
baby.’” ‘fhe prisoner is discharged,’? remarked 
his honor; “he can prove a lullaby.”’ 


The counsel for the prisoner (charged with larceny), 
was making his final appeal to the jury. He grew so 
earnest and eloquent that the audience was visibly 
affected, and even the prisoner compelled to wipe his 
eyes. At that moment the attorney happening to 
glance at him, involuntarily interrupted his argu- 
ment toexclaim: ‘Why, the infernal scoundrel has 
got my handkerchief.” 
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1. ACCIDENT INSURANCE — Presumptions.—In an ac- 
tion on a policy insuring against death by such ae- 
cidental injuries as shal! be visible off the body, where 
it is shownthat deceased was found mangled ona 
railroad track, without any evidence as to how the 
accident occurred, the burden is on defendant to show 
that death resulted from a violation of some condition 
of the policy.—MEADOWS V. PACIFIC MOT. LiFgs IMs. 
Co. OF CALIFORNIA, Mo., 31 S. W. Rep. 578. 


2. APPEAL — Motion for New Trial.—Rev. St. 1889, § 
2248, provides that a motion for anew trial shall be 
made four days after thetrial: Held that, thougha 
motion for a new trial was made within four days after 
exceptions to a commissioners’ report condemning 
certain land were overruled, no matters of exception 
could be reviewed on appeal, no motion having been 
made after entry of final judgment.—Ciry OF ST. LOUls 
v. BOYCE, Mo., 31S. W. Rep. 594. 


8. APPEAL—Bill of Exceptions.—A bill of exceptions, 
which was not filed in the clerk’s office after being 
signed by the court, will not be considered on appeal. 
—JEMISON Vv. STATE, Ind., 41 N. E. Rep. 74. 

4. APPELLATE JUKISDICTION — Attachment.—Upon 
interplea in an attachment suit the value of the chat 
tels attached, and not the amount of the attachment 
debt, constitutes the amount in controversy.—MAkim 
v. DUNCAN, Ill., 41 N. E. Rep. 43. 

5. ATTACHMENT—Fraudulent Conveyance.—The stat 
ute allowing attachments where a debtor has fraudu 
lently conveyed or assigned his effects so as to hinder 
and delay his creditors, does not authorize attach: 
ments where the debtor has, without fraudulent in 
tent, made a conveyance which is only constructively 
fraudulent.—WEARE COMMISSION CO. V. DRULEY, Ill, 
41 N. E. Rep. 48. 

6. ATTACHMENT — Motion to Vacate.—On a motion 
vacate an attachment, the court will not decide 
whether property levied on is personalty, or so affixed 
to realty asto be appurtenant to it. —NORTHWESTERS 
WHEEL & FounpDRY Co. Vv. SaLT Lake City Copret 
MANUPF’G Co., Utah, 40 Pac. Rep. 702. 

7. Bonps—School Districts.—Where a school district 
contracted for a loan on bonds which were afterw 
declared to be void, it is liable for money advanced 
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in good faith under the contract which was used for 
school purposes.—STATE V. DICKERMAN, Mont., 40 Pac. 
Rep. 698. 

§. CARRIERS OF GOODS — Bailment.—The rightful 
owner of personal property in the possession of a com- 
mon carrier, or other bailee, may enforce his right 
thereto, although a stranger tothe contract of bail- 
ment.—SHELLENBERG V. FREMONT, E. & M. V. R. Co., 
Neb.,63 N. W. Rep. 859. 

9, CARRIERS—Stock Shipment—Damages.—The meas- 
ure ot damages for killing and injuring; cattle while in 
transit is, for those killed, their market value at the 
place of destination in the condition in which they 
should have arrived, and, for those injured, the differ- 
ence between their market value at such place in the 
condition in which they did arrive and that in which 
they should have arrived.—HovusTon & T. OC. Ry. Co. 
y. WILLIAMS, Tex., 31S. W. Rep. 556. 

10. CARRIER OF GOODS — Interstate Commerce.—A 
common carrier transporting freight under a contract 
for its shipment from one point to another in the same 
State by line of transit wholly within the State, and 
for its delivery on arrival at the latter point to another 
earrier for transportation out of the State, is not en- 
gaged in interstate or foreign commerce.—HOUSTON 
DirEcT NAV. Co. V. INSURANCE CO. OF NORTH AMER- 
1ca, Tex., 318. W. Rep. 560. 

ll. CARRIERS OF PASSENGERS — Negligence.—An 
instruction that it is the duty of a railroad company in 
operating its trains ‘‘to exercise the highest degree of 
care, diligence, and skill” is not improper where the 
court, in other parts of its charge, explains that such 
expression means the highest degree of care reason- 
ably consistent withthe practical operation of the 
road.—ST. Louis, I. M. & S. Ry. Co. Vv. SWERT, Ark., 31 
8. W. Rep. 571. 

12. CERTIORARI AFTER DISMISSAL OF APPEAL.—Where 
an appeal has been dismissed by the court of civil ap- 
peals because the statement of facts in the record was 
not approved by the trial judge, a motion for rehear- 
ingand for certiorari, showing that the statement had 
in fact been approved, and that such approval ap- 
peared on the original statement filed with the district 
¢lerk, should be granted.—GuLF, C. & 8. F. Ry. Co. v. 
Cannon, Tex., 31S. W. Rep. 498. 

13. CHATTEL MORTGAGE — Preferring Creditors.—In 
the absence of fraud, an insolvent debtor may execute 
achattel mortgage to secure a just debt, although the 
collection of other valid claims is thereby defeated.— 
JONES V. MEYER, S. Dak., 63 N. W. Rep. 773. 


l4. CHATTEL MORTGAGE — Unrecorded Mortgage.— 
Where one takes a chattel mortgage expressly subject 
toa prior unrecorded one, he is charged with notice of 
the contents of the prior one, and of the rights of the 
Mortgagee therein. — CITIZENS’ COoaL & COaAK CO. V. 
STANLEY, Colo., 40 Pac. Rep. 693. 


15. COLLATERAL INHERITANCE TaxX—Issue as to Lia- 
bility.—St. 1891, ch. 425, imposing a tax on collateral 
legacies and successions, and conferring on the pro- 
bate court jurisdiction to determine any question re- 
lating to any legacy under that act, does not take 
away the right of a legatee, under Pub. St. ch. 136, § 19, 
to recover his legacy in an action at common law, and 
have the question determined there whether the leg- 
acy is subject to a tax under St. 1891, ch. 425.—IN- 
HABITANTS OF TOWN OF ESSEX V. BROOKS, Mass., 41 N. 
E. Rep. 119. 

16. CONSTITUTIONAL Law — Officers — Manner of Ap- 
Pointment.—Const. art. 5, § 1, vesting the executive 
Powers of the State in the governor, does not preclude 
the legislature from passing an act making the gover- 
hor, auditor, treasurer, secretary of State, and attorney 
seneral a board for the selection of prison directors.— 
FRENCH V. STATE, Ind., 41 N. E. Rep. 2. 

li. CONSTITUTIONAL Law — Curative Acts — Vested 
Rights.—The fact that between the filing of the bond 
and the passage of the act curing defects therein 
sérnishee process was served on the assignee gave the 





garnishee plaintiff no rights which the legislature 
could not abrogate.—FREIBERG V. SINGER, Wis., 63 N. 
W. Rep. 754. 

18.,;CONTRACT—Agreement to Purchase Notes.—Where 
one promises that he will, at a certain price, purchase 
certain notes, if the person to whom such promise is 
made shall procure the title to said notes by an ex- 
change therefor of other property, and by such prom- 
ise causes the proposed exchange to be made, he is 
bound by his promise, and is liable for payment of 
such damages as, by the violation of said promise, he 
has caused to the promisee.—STRATTON V. MEREDITH, 
Neb., 63 N. W. Rep. 927. 


19. ConTRACT—Subscription.—Where one of several 
subscribers to the purchase of a boat, to be owned by 
all in proportion to their subscriptions, at the request 
of the agents of the subscribers, superintends its con- 
struction and expends money therein, and afterwards 
itis agreed between him and the other subscribers 
that his interest in the boat shal! cease, he can recover 
from the other subscribers at law for the value of his 
services and disbursements.—NICKERSON V. SPINDELL, 
Mass., 41 N. E. Rep. 105. 

20. CONTRACT — Damages. — Where plaintiff, on the 
promise of defendant, to make papers giving her prop- 
erty to plaintiff's wife, after defendant’s death, if 
plaintiff would move “from his residence” to defend- 
ant’s home, and take care of her, noved his buildings 
onto defendant’s property, he cannot recover there- 
for, on defendant's repudiation of the agreement and 
refusal to allow plaintiff to remove them; moving the 
buildings having been either a gratuitous act, or at 
most a means by which plaintiff enabled himself to do 
his stipulated part.—KENERSON V. COLGAN, Mass., 41 
N. E. Rep. 122. 


21. ConTRACT—Reformation—Mistake.—A resolution 
of the city council ‘‘that the mayor be instructed to 
purchase” plaintiff’s property cannot, at plaintiff's suit 
for specific performance, be amended by parol, on the 
ground of mistake, so as to express a completed pur- 
chase, especially where the mistake was not mutual.— 
CaRSKADDON v. CITY OF SOUTH BEND, Ind.,41N. E. 
Rep. 1. 

22. CONTRACT OF EMPLOYMENT — Construction. — A 
certain contract between the parties hereto, whereby 
the plaintiff was employed as the general agent of the 
defendant, and was to receive certain renewal com- 
missions as a part of his compensation for his services 
as such agent, construed, and heid, that he is not en- 
titled to such commission on renewal premiums paid 
after the termination of his agency, by his discharge 
for cause.—JACOBSON V. CONNECTICUT MOT. LIFE INS. 
Co., Minn., 63 N. W. Rep. 740. 


23. CONTRACT OF INDORSEMENT—Consideration.—The 
compromise of an impending lawsuit is sufficient con- 
sideration to sustain a verbal guaranty and written in- 
dorsement of a note.—HILLIARD V. WHITE, Tex., 318. 
W. Rep. 553. 

24. CONTRACT BETWEEN ATTORNEY AND CLIENT. — A 
contract by an attorney who has charge of the inter- 
est of heirs in an estate, with such heirs, for the pur- 
chase of a portion of the estate which they have re- 
ceived in a compromise negotiated by him with their 
consent, is valid, ifthe consideration is adequate, and 
the transaction is without concealment or fraud on his 
part.—MITCHELL v. COLBY, Iowa,63 N. W. Rep. 769. 

25. CONTRACT — Rescission—Burden of Proof.—In an 
action against a vendee to set aside a sale on the 
ground of fraud and undue influence, where no fidu- 
ciary relations existed between the parties, the burden 
of proof is on plaintiff.—COOPER V. REILLY, Wis., 63 
N. W. Rep. 885. 

26. CORPORATIONS — Construction of Charter — Di- 
rectors.—The declaration in the articles of incorpora- 
tion of a chamber of commerce, that it “is formed not 
for profit,” is not inconsistent with a provision for 
capital stock, nor with a declaration that it is intended 
to promote the prosperty of the city in which it is lo- 
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cated; and the trustees or directors of such corpora- 
tion are personally liable for all its debts by them con- 
tracted.—SNYDER V. CHAMBER OF COMMERCE, Ohio, 41 
N. E. Rep. 33. 

27. CORPORATIONS — Consolidation — New Stock.— 
Where several corporations transferred their entire 
property and business to a new corporation, which 
accepted the same subject to an agreement between 
the members of the original corporations that pay- 
ment for the transfer should be made by an issuance 
of stock of the new company to the several original 
incorporators, respectfully, inexchange for the old 
stock held by each, an original stockholder could sue 
the new company tocompel itto issue to him the num- 
ber of its shares conceded to be his proportion.— 
ANTHONY V. AMERICAN GLUCOSE CO.,N. Y.,41 N. E. 
Rep. 23. 

28. CORPORATIONS — Insolvency — Preference.—Di- 
rectors of an insolvent corporation cannot take ad- 
vantage of their position to obtain a preference of 
debts owing by the corporation to themselves. Neither 
can they prefer debts to third persons, for which they 
are obligated as sureties.—TILLSON V. DOWNING, Neb., 
63 N. W. Rep. 836. 

29. CORPORATIONS—Franchises—Right to Transfer.— 
Franchises granted to an electric light company, and 
the property used to exercise the same, being inalien- 
able, a transfer thereof to an electric street reilway 
company does not relieve the electric light company 
from liability for taxes thereon, or cast it on the rail- 
way company.—MILWAUKEE ST. Ry. CO. V. ANDERSON, 
Wis., 63 N. W. Rep. 746. 

30. CORPORATION — Creditcrs’ Bill.—One is not en- 
titled to relief under a creditors’ bill against a foreign 
corporation, when he has not issued execution under 
his judgment in the only county in the State in which 
the corporation has a place of business and where its 
property is, as he knows, though he has issued an 
execution inthe county in which his judgment was 
rendered, and it has been returned unsatisfied.— 
NORTHWESTERN IRON CO. V. WEST SUPERIOR IRON & 
STEEL Co., Wis., 63 N. W. Rep. 752. 


21. CORPORATION — Discharge of Employee.—Where 
the by-laws ofa railroad company vest in an executive 
committee the contro} of the salaries and functions of 
all ‘‘executive and administrative officers,” and pro- 
vide that the officers of the passenger and certain other 
departments shall be appointed by the first vice-presi- 
dent, subject to the approval of the president, and 
may be removed by him at pleasure, the first vice- 
president has authority, with the consent of the presi- 
dent, toemploy a person fora fixed term as general 
passenger and ticket agent of the road.—M1ssour!, K. 
& T. Ry. Co. v. FAULKNER, Tex., 318. W. Rep. 643. 


82. COURTS — Disqualification of Judge.—The court 
record need not show that the judge, in calling in a 
judge from another circuit,as provided by Rev. St. 
1889, § 4178, was justified in so doing by the acceptance 
of the conditions prescribed by the statute, this being 
presumed.—STATE Vv. NEWSUM, Mo., 318. W. Rep. 605. 

83. CREDITORS’ BILL—Statutory Remedy.—To entitle 
one to maintain a bill under the statutes giving a rem- 
edy in equity against property of a debtor which can- 
not be attached or taken on execution at law, the 
claim need not be reduced to judgment.—Saw~FORD V. 
SOULE PIANO & ORGAN INV. CO., Mass., 41 N. E. Rep. 
120. 

34. CRIMINAL LAaw—Rape—Intent.—A person is guilty 
of rape, w'thout reference to his ulterior intention in 
the event of resistance, if the woman yields through 
fear of, or to, superior force.—HOOPER V. STATE, Ala., 
17 South. Rep. 679. 

85. CRIMINAL EVIDENCE.—On the separate trial of 
one of two who had been indicted together for larceny, 
itis fatal errorto admit against the one on trial the 
acts and statements of the other, made after the crime 
had been completely committed.—PEOPLE V. FARRELL, 
Utah, 40 Pac. Kep. 703. 
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38. CRIMINAL Law — Jury — Indictment.—On the ex. 
amination ofajuror on his voir dire, each party hag 
the right, within reasonable limits, to put pertinent 
questions for the purpose of ascertaining whether or 
not there exists sufficient grounds for a challenge for 
cause, and also to enable the party to properly exer. 
cise his statutory right of peremptory challenge,— 
BASYE V. STATE, Neb., 63 N. W. Rep. 811. 


87. CRIMINAL LAW — Homicide.—A person who is un. 
lawfully attacked by another in such a manner as to 
excite in him a reasonable belief that he is in danger 
of losing his life or receiving some great bodily in- 
jury may use such force to repel the attack as at the 
time appears to him to be reasonably necessary, 4l- 
though he may be mistaken as to the ext:nt of the 
actual danger, when other reasonable and judicious 
men would have been alike mistaken. He is justified 
in acting, in such case, upon the facts as they appear 
to him, and is not to be judged by the facts as they 
actually are.—BARR V. STATE, Neb., 63 N. W. Rep. 857, 


38. DEED—Mineral Lands — Constructions.—A deed 
reserving the right to prospect for “coal and other 
minerals,” and to mine and remove the same, if found 
on the land conveyed, does not convey a fee simple; 
and a quit claim deed releasing the right reserved ag 
to coal, only, does not cure the defect.—ADAMs y. 
REED, 40 Pac. Rep. 720. 


39. EASEMENT — Highway .— One who, after agreeing 
with an adjoining owner upon the opening of a road 
between their tracts,each to give part of the land 
therefor, obstructed the proposed roa‘ by fences fora 
period of 30 years, cannot ask the courts to aid him in 
opening up the road, as against one who purchased 
the land of the adjoining owner in ignorance of the 
agreement as to the road, and built his fences along: 
side the other’s fences without objection.—MONaGHaN 
v. MEMPHIS Fair & EXPOSITION Co., Tenn., 31 8. W. 
Rep. 497. 

40. EJECTMENT — Improvements — Color of Title- 
Subrogation—Tenants in Common.-— Possession under 
a deed which is afterwards set aside on the ground 
that there was no delivery thereof may constitute 4 
possession while ‘‘holding adversely by color of title 
asserted in good faith, founded on a written instra- 
ment,” within Rev. St. §§ 3096, 3098, allowing recovery 
for improvement to a person so in possession, where& 
recovery of the land is had of him.—STEWART V. STEW- 
ART, Wis.,63 N. W. Rep. 886. 

41. ELECTIONS—Marking Ballots.—Ballots should not 
be rejected because the names thereon of candidates 
not voted for were stricken out with a pencil, or be- 
cause certain letters or figures were written on them, 
or because the same number was written on them 
twice.—HANSCOM V. STATE, Tex., 31S. W. Rep. 547. 

42: EMINENT DOMAIN — Extension of Street Across 
Railroad.—Where extension of a street is made across 
arailroad right of way 200 feet wide, of which only # 
feet is occupied by tracks, it is error to exclude evi- 
dence of the value to the railroad company of the re- 
sidue of the land for the purpose of erecting thereod 
permanent structures for railroad purposes other that 
tracks, since the use of the land for the street will nee 
essarily exclude its use for such structures.—ILLINO 
Cent. R. Co. v. CiTy OF CHICAGO, IIl., 41 N. E. Rep. & 

43. EMPLOYER AND EMPLOYEE — Discharge of Em 
ployee.—An action of tort does not lie against an em- 
ployer for discharging a servant.—COMERFORD V- 
WEsT END ST. Ry. Co., Mass., 41 N. E. Rep. 59. 

44. EQuity—Bill to Cancel Tax Deeds.—A bill by& 
landowner to cancel numerous tax deeds, held by 
different persons under a sale made by the commis 
sioner of school lands, in West Virginia, in one pro 
ceeding to forfeit the lands for taxes, may be maint 
tained as a bill to remove cloud from title, and on the 
ground of avoiding a multiplicity of suits, where all 
the parties claim under acommon source of title.— 
ULMAN V. IAKGER, U. 8. C. C. (W. Va.), 67 Fed. Rep: 
980. 
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45. ESTOPPEL AGAINST THE UNITED STATES.—A suit 
in which the United States has no interest, and in 
which it is under no obligation either to the public or 
tothe party for whose benefit the suit is brought, can 
be sustained no better in the name of the United States 
than in the name of the real party in interest; and an 
estoppel which would operate against the rights of 
such party will bar recovery, notwithstanding that 
the United States is the formal complainant.—UNION 
pac. Ry. Co. v. UNITED STaTES, U. 8. C. C. of App., 67 
Fed. Rep. 975. 


4%. EVIDENCE—Breach of Marriage Promise.—In an 
action by a wcman for breach of marriage contract, 
declarations made by her during and relative to the 
alleged engagement, in the absence of the defendant, 
if not uttered in connection Tith some act or conduct 
of the defendant showing his intention to marry 
plaintiff, are inadmissible.—WILSON V. SMELSER, Ind., 
4iN. E Rep. 76. 


4]. EXECUTION—Arrest.—In an action in which the 
defendant might have been arrested under section 
4945, Comp. Laws, execution may issue ‘‘against the 
person ofthe judgment debtor.” If, in such action, 
the judgment is against the plaintiff for costs, he be- 
comes the ‘‘judgment debtor,” and is subject to ‘‘exe- 
cution against the person.’—WINTON Vv. Knott, 8. 
Dak., 63 N. W. Rep. 783. 

48, EXECUTION.—W hile the husband is presumptively 
the head of the family, conditions may exist that place 
the wife in that relation, and enable her as such to 
claim from her separate estate for herself and those 
having a legal right to Jook to her for support and 
maintenance the property which the statute exempts 
tothe head of the family from execution and sale.— 
LINANDER V. LONGSTAFF, 8S. Dak., 63 N. W. Rep. 775. 


49. EXECUTION—Wrongful Seizure—Damages.— W here 
part of a merchant’s stock of merchandise is wrong- 
fully levied on, seized, and carried away, and by rea- 
son thereof he is compelled to discontinue business, 
on account of which he is compelled to sell the balance 
of his stock for less than its value, held, the loss from 
such sale is too remote a consequence of such wrong- 
fal levy and seizure to form the basis of an assessment 
of damages.—CASPER V. KLIPPEN, Minn., 63 N. W. 
Rep. 737. 

50. EXECUTION—Exemptions.—The animals and arti- 
cles named in subdivision 50f paragraph 2998 of the 
General Statutes of 1889 are absolutely exempt to the 
head of a family residing inthis Stute, regardless of 
their use or his occupation.—YOUNG v. BELL, Kan., 40 
Pac. Rep. 675. 


51. FRAUDULENT CONVEYANCE — Unrecorded Mort- 
gage.—The fact that a mortgagee, at the mortgagor’s 
request, refrains from recording the mortgage, does 
not render it fraudulent as tothe mortgagor’s credit- 
ors.—Haas V. STERNBACH, Ill., 41 N. E. Rep. 51. 

82. FRAUDULENT CONVEYANCES.—In a suit to set aside 
&conveyance for fraud, the fact that the debt was 
contracted after the conveyance was made and re- 
corded is no defense where the conveyance was made 
with a view to incur the indebtedness and avoid its 
payment.—ECHOLS V. ORR, Ala., 17 South. Rep. 677. 

53. GUARDIAN AND WARD—Accounting.—TL ough the 
Statute authorizes the guardian to use the income of 
his ward’s estate for the ward’s support, a parent who 
is guardian of his minor child cannot indemnify him- 
selfout of the child’s estate for expenditures by him 
for its support, unless he was unable to provide for it 
out of his own estate.—MOORE V. MOORE, Tex., 31 8S. 
W. Rep. 532. 

54. HOMESTEAD — Transfer — Fraud on Creditors.— 
Fraud upon creditors cannot be predicated upon the 
disposition of a homesteai.—KVELLO yv. TAYLOR, N. 
Dak.,63N. W. Rep. 889. 

55. INJUNCTION — Damages on Dissolution.—Attor- 
heys’ fees ordinarily are not recoverable in this State 
for services rendered in an attempt to dissolve a 





temporary restraining order pending the hearing of a 
motion to allow a temporary injunction.—CARNES V. 
HEIMROD, Neb., 63 N. W. Rep. 809. 

56. INSURANCE—Proof of Loss.—One who, after a fire, 
is sent by the insurance company to adjust the 
loss, may waive a provision in the policy requiring 
the assured to produce formal proofs of loss, by deny- 
ing all liability of the company under the policy, 
though he is not the general adjuster of the company. 
—LIVERPOOL & LONDON & GLOBE Ins. Co. V. TILLIS, 
Ala., 17 South. Rep. 672. 

57. INSURANCE AGENT — Authority — Ratification.— 
The acceptance by the insurer of an application for- 
warded through a person assuming to act as its agent, 
the applicant being ignorant of his want of authority, 
isa ratification of the acts of such agent in soliciting 
and contracting for the insurance within the scope of 
his apparent authority.—TERRY V. PROVIDENT FUND 
Soc. OF NEW YORK, Ind., 41 N. E. Rep. 18. 


58. INSURANCE — Application—Misstatement.—An in- 
surance company is liable on its policy issued on a 
written application misstating the facts, where such 
misstatements were written in the application by the 
company’s agent, the insured having correctly stated 
the facts and acted otherwise in good faith, not con- 
senting to or knowing of the misstatement.—HOME 
FIRE Ins. CO. V. FALLON, Neb., 683 N. W. Rep. 860. 


59. JOINT TENANCY.—Under Rev. St. 1881, § 2922 (Rev. 
St. 1894, § 3341), providing that a conveyance to two or 
more shall create a joint tenancy when it appears 
from the instrument that it was so intended, a deed to 
a husband and his wife ‘‘in joint tenancy, their heirs 
and assigns, forever,” creates a joint tenancy inthe 
husband and wife.—WILKINS Vv. YOUNG, Ind., 41 N. E. 
Rep. 68. 

60. LANDLORD AND TENANT—Holding Over.—Where a 
tenant for a year remains in possession over his term, 
and is recognized as a tenant by the landlord, and no 
new contract is shown, he becomes a tenant from year 
to year.—MONTGOMERY.V. WILLIS, Neb., 63 N. W. Rep. 
794. 

61. LANDLORD AND TENANT — Rent.—Where a widow, 
with the consent of her children’s guardian, lives with 
them inthe home formerly occupied by herself and 
husband, and which, after his death, belonged to the 
children, subject to her dower right, she is not liable to 
the children for rent, in the absence of a promise by 
her to pay the same.—LAMB V. LamMB, N. Y., 41 N. E. 
Rep. 26. 

62. LANDLORD AND TENANT — Oil and Gas Lease. — A 
party of the first part, being the owner of three adjoin 
ing tracts of land, each containing forty acres, leased 
one acre thereof, to be designated by himself, to a 
party of the second part; and in the lease it was 
‘“‘agreed on the part of the party of the first part that 
if oil or gas be obtained by the second party or assigns, 
in or under the provisions of this contract, upon said 
tract, or on lands adjoining the same premises of 
which the foregoing one acre described embraces a 
part, said second party shall have the right to operate 
forty acres of the balance of said premises on the same 
terms as above:” Held, that the forty-acre tract out 
of which the one acre was thereafter selected by party 
of the first part is the forty acres to be operated under 
the contract.—STAHL V. VAN VLECK, Ohio, 41 N. E. 
Rep. 35. 


63. LIFE INSURANCE — False Statements.—A false an- 
swer by an applicant for insurance to a question, con 
stituting a warranty, as to whether he ever had any of 
certain enumerated diseases and ailments will consti- 
tute a breach of the contract, though such disease or 
ailment is not material to the risk, unless the same 
was not inherent but temporary, and due to extranr- 
dinary and exceptional outside causes, such as exces 
sive work or heat.—MUTUAL LIFE IN8s. CO. OF NEW 
YORK V. SIMPSON, Tex., 31 8. W. Rep. 501. 

64. Lirg INSURANCE — Interpleader by Company.— 
Where an insurance company admits liability on a 
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policy payable by name to decedent’s daughter if sur- 
viving, otherwise to the personal representatives, and 
pays the amount thereof in court, if the evidence 
establishes the identity of the defendant daughter 
with the beneficiary named in the policy, the adminis- 
trator has no interest in the policy, and the question of 
the daughter’s insurable interest is immaterial.— 
STANDARD LIFE & ACCIDENT Ins. CO. V. CATLIN, Mich., 
63 N. W. Rep. 897. 

65. MALICIOUS PROSECUTION.—An action for malicious 
prosecution will lie for maliciously and without 
probable cause procuring a criminal warrant to be is- 
sued on a complaint under Laws U. S. 1885, ch. 164, pro- 
viding for the recovery of a penalty for assisting the 
immigration of aliens under contract to perform labor, 
even though the statute is not criminal.—BUETHNER V. 
ELLINGER, Wis., 63 N. W. Rep. 756. 

66. MARRIAGE — Action for Breach of Promise. — In 
actions for breach of promise to marry, evidence of the 
defendant’s reputation for wealth is admissible, not 
for the purpose of proving his ability to pay damages, 
but as tending to show the condition in life which the 
plaintiff would have secured by a consummation of the 
marriage contract, although it is not permissible to 
the plaintiff to particularize the defendant’s property. 
—STRATTON V. DOLE, Neb., 63 N. W. Rep. 875. 

67. MARRIED WOMAN.— Charging Separate Estate.— 
Thougb Code 1887, § 3299, allows a defendant in an ac- 
tion on a contract arising under a deed to plead as a 
set-off any matter that would entitle him to relief in 
equity, it does not deprive a court of equity of its 
power to protect the equitable separate estate of a 
married woman, although there may be a complete 
remedy at law under fuid statute.—FILLER V. TYLER, 
Va., 22S. E. Rep. 235. 

68. MASTER AND SERVANT — Dangerous Machinery— 
Assumption of Risk.—Where a servant, in obedience to 
the requirements of his master, incurs the risk of ma- 
¢chinery or appliances which, although dangerous, are 


not of such character that they may not be safely. 


used, by the exercise of reasonable skill and caution, 
he does not, as a matter of law, assume the risk of in- 
jury from accident resulting from the master’s negli- 
gence.—LEE v. SMART, Neb., 63 N. W. Rep. 940. 

69. MASTER AND SERVANT — Apparent Risks.—Where 
the dangers consequent upon negligence of an em- 
ployer in having work done in an unusualand dan- 
gerous manner are apparent toa person of ordinary 
intelligence, an employee engaging voluntarily in the 
work assumes the risk of injury from these causes.— 
BONNET V. GALVESTON, H. & S. A. Ry. Co., Tex., 318. 
W. Rep. 525. 


70. MASTER AND SERVANT — Fellow-servants.—A 
brakeman is a fellow servant of another brakeman 
when both are employed upon the same train, and an 
accident which happens to one solely by reason of the 
negligence of the other does not render liable for con- 
sequent damages the common employer of both.—CHI- 
caGco, B. &Q. R. Co. Vv. HOWARD, Neb., 63 N. W. Rep. 
$72. 

71. MASTER AND SERVANT—Injury—Contributory Neg- 
ligence.—Plaintiff was an elevator tender, and, on 
starting to work inthe morning, was informed that 
the elevator was out oforder. Plaintiff, without re- 
porting the fact to his superintendent, went under 
neath the elevator, and pulled the rope, whereupon it 
came down on him: Held, that plaintiff was wanting 
in due care.—DEGNAN V. JORDAN, Mass., 41 N. E. Rep. 
117. 

72. MECHANIC’s LIEN—Enforcement.—Under Pub. St. 
ch. 191, §1, giving workmen a mechanic’s lien uponthe 
building which they had helped to erect, ‘‘and upon 
the interest of the owner thereof in the lot of land 
upon which the same is situated,” a lien cannot, at the 
option ofthe holder thereof, be established on a part 
only of the whole lot.—WHALEN V. COLLINS, Mass., 41 
N.E. Rep. 124. 


73. MINBS AND MINING—Notice.—A notice of location 
of a placer mining claim, which contains the name of 





the locators, the date of location, and a sufficient de. 
scription, all as required by Rev. St. § 2324, is not ip. 
validated by the fact thatthe date is preceded by the 
words “dated on the ground,” and such words are to 
be regarded as mere surplusage.—PRESTON V. HUNTER, 
U. 8. C. C. of App., 67 Fed. Rep. 996. 


74. MORTGAGES — Priority — Subrogation.—A owned 
real estate on which B had a first, and C a second, mort. 
gage. D loaned A money to pay off B’s mortgage. 4 
agreed to, and did, secure D’s loan by an apparent first 
mortgage on the real estate. The loan made by D wag 
used in paying off the mortgage of B, and he released 
the same. When the mortgage of A to D was delivered, 
the mortgage records showed a marginal release of 0's 
mortgage, signed: ‘‘C, by J.” It turned out that 0's 
mortgage had never been paid, and was released byJ 
without authority: Held, that D was not entitled to 
be suLrogated to the lien held by B, by virtue of his 
mortgage, against the real estate.—RICE V. WINTERS, 
Neb., 63 N. W. Rep. 830. 


75. MORTGAGE — Computation of Time — Publication 
of Notice.—The statutory rule that the time within 
which an act isto be done shall be computed by ex. 
cluding the first day and including the last, except 
when the last day is Sunday, is, where no other intent 
is manifest, applicable in the construction of a private 
contract, such as a provision ina deed Of trust asto 
the length of publication of notice of sale thereunder, 
—GRAY V. WORST, Mo., 31S. W. Rep. 585. 


76. MORTGAGE—Assignment of Part of Debt.—Where 
a mortgage secures the payment of several notes, the 
assignment of one of the notes is an assignment pro 
tanto of the mortgage; and, in the absence of any 
stipulation tothe contrary, all the notes secured by 
the mortgage are entitled to share pro rata iu the dis- 
tribution of the fund realized from foreclosure of the 
mortgage.—STATE BaNK OF O'NEILL V. MATHEWS, 
Neb., 63 N. W. Rep. 930. 


77. MUNICIPAL CORPORATIONS — Duty to Provide 
Drainuge.—The law does not impose upon a municipal 
corporation the duty of providing drainage for pri- 
vate property within its limits, to prevent an inunda- 
tion thereof caused by the owner of another lot ob- 
structing a water course by filling his own lot to con- 
form with the established grade of a street.—CITY OF 
BEATRICE V. KNIGHT, Neb., 63 N. W. Rep. 838. 

78. MUNICIPAL CORPORATION — Change of Grade—In- 
junction against City.—In a petition to enjoin acity 
from changing a grade without first assessing and pay 
ing damages as provided by Rev. St. 1881, § 3073, an 
allegation that, at a previous time, pursuant to an 
ordinance, stakes were set according to the established 
grade of said city, aud the improvement was made and 
accepted in accordance therewith, is,on demurrer,& 
sufficient allegation of the maintenance of a prior es 
tablished grade by the city.—CITY OF HUNTINGTONY. 
GRIFFITH, Ind., 41 N. E. Rep. 8. 

79. MUTUAL BENEFIT INSURANCE — Application.— 
Where, by the terms of acertificate of insurance, is 
sued by a mutual benefit association, the application 
and medical examination are made a part of the con- 
tract, and in such application it is stipulated that the 
statements made therein and answers made to the 
medical examiner areto be deemed warranties, un 
true statements in such application and untrue aa- 
swers made to the medical examiner in answer 
questions propounded constitute a breach of the wart- 
ranty, and avoid the contract.—KNUDSON Vv. GRAND 
COUNCIL OF NORTHWESTERN LEGION OF HONOR, 8. 
Dak., 63 N. W. Rep. 911. 

80. NEGLIGENCE—Pleading.—In an action to recover 
damages for personal injuries alleged to be caused by 
the negligence of another, it is not necessary for the 
plaintiff, in his petition,to plead the particular pre 
cautions he took to avoid injury.—CuicaGo, B. & @ 
R. Co. v. PUTNAM, Neb., 683 N. W. Rep. 826. 


81. NEGOTIABLE INSTRUMENT — Action on Note—Bur- 
den of Proof.—When it is shown that a note was orig: 
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jnally obtained by fraud, the burden is on the holder to 
show that he got it for value, in good faith.—CAMPBELL 
y. Horr, Mo., 318. W. Rep. 603. 

82. NEGOTIABLE INSTRUMENT—Accommodation Note 
—Notice.—An allegation that at the time of the execu- 
tion of a note sued on to defendant the latter indorsed 
it to plaintiff, who, for defendant’s sole benefit and ac- 
commodation, paid to the maker its face value, is not 
sufficient to show that defendant was the party ac- 
commodated as between him and the maker, so that 
potice of dishonor was not necessary.—PEOPLE’S NAT. 
BaNK V. WINTON, Ind., 41 N. E. Rep. 75. 

88. NEGOTIABLE INSTRUMENT — Note — Time of Pay- 
ment.—Where ademand note is made payable when 
the payor and payee mutually agree, the payee may, if 
the payor refuses within a reasonable time to agree 
when the note shall beyaid, demand payment, and, 
upon refusal, proceed to collect it.—PaGE v. COOK, 
Mass., 41 N. E. Rep. 115. 

&. NEGOTIABLE INSTRUMENT — Bond.—Gen. St. ch. 
58,§6 (Pub. St. ch. 77, § 4), provides that a bond issued 
by a corporation payable to bearer shall be negotiable 
in the same manner and to the same extent as a 
promissory note: Held, that a corporation’s bond 
payable tothe bearer thereof is negotiable, and one 
who bought the bond after it had been issued to an- 
other may maintain an action thereon in his own 
name.—STRAUSS V. UNITED TEL. CO., Mass., 41 N. E. 
Rep. 57. 

8. NEGOTIABLE INSTRUMENTS — Notice of Protest.— 
The probative force of the official certificate of a notary 
that he deposited inthe post-office notice toan in- 
dorser of the non-payment of a bill or note is not over- 
come by evidence of its non-receipt, standing alone, 
and unaccompanied by evidence thatthe notice was 
notin fact deposited in the post-office.—ROBERTS v. 
WOLD, Minn., 63 N. W. Rep. 739. 


86. NUISANCE — Injunction by Private Person.—A 
place kept for gambling purposes is a public nuisance. 
Apublic nuisance, criminal in its nature, will be en- 
joined at the instance ofa private party only upona 
showing of some special injury suffered by him aside 
from that suffered in common with the remainder of 
the public.—HILL V. PIERSON, Neb., 63 N. W. Rep. 853. 

87. PARTNERSHIP — Note for Private Debt.—A note 
executed by one partner without the assent of the 
other, the consideration of which isin part the pay- 
ment ofa private debt of the partner executing the 
note, and in part money loaned at the time to the part- 
nership, can only be enforced to the extent of the 
money loaned, against the assignee, for the benefit of 
the creditors of the partnership.—RICE Vv. DOANE, 
Mass., 41 N. E. Rep. 126. 

88. PAYMENT—What Constitutes. — Where one, hav- 
ing an account with a bank, deposits in the bank a re 
ceipt for a debt due him by a corporation, whose 
treasurer is also president of the bank, without receiv 
ing any money, a credit of the amount of the debt to 
such person by the bank, at the instance of the presi- 
dent, without knowledge or consent of the depositor, 
will not constitute a payment of the debt, though such 
depositor may, not knowing the state of his account 
with the bank, have drawn a portion of the amount so 
credited.—BEDFORD BELT Ry. v. BURKE, Ind., 41 N. E. 
Rep. 70. 

89. PAYMENT — Equitable Assignment — Mechanics’ 
Liens.—Where a bank lets a contractor have money to 
pay « material man on the note of the contractor, with 
the material man asa surety, under an agreement be 
tween them and the owner of the building on which 
the contractor was doing the work that such owner 
would pay the note out of the first money due the con- 
tractor after maturity of the note, the giving of such 
money to the material man is not an absolute pay- 
ment on his claim, and does not discharge the con- 
tractor’s debt to him, he having had to pay the note.— 
Woop v. AMARILLO IMP. CO., Tex., 318. W. Rep. 503. 

9%. PAYMENT — Presumption.—There is a recognized 
distinction between the statute of limitations, and the 





presumption of payment from lapse of time, the con- 
dition of the parties, and their relations towards each 
other. In the former case the bar is absolute; in the 
latter, it is a rule of evidence, and may be rebutted.— 
CLENDENNING’S ADM’R Vv. THOMPSON’S EX’R, Va., 228. 
E. Rep. 233. 

91. PROCESS—Service of Writs— Residence.—The words 
‘*fresidence” and ‘‘usual place of residence,” as em 
ployed in statutes, are generally synonymous with the 
term “domicile,” hence the residence essential to con 
fer jurisdiction is a legal one equivalent to the domi- 
cile of the defendant.—WooD v. ROEDER, Neb., 63 N. 
W. Rep. 853. 

92. PUBLIC LanDS—Railroad Grants—Notice.—Actual 
possession of land by one claiming under a pre emp- 
tion filing at the time when a land grant railroad was 
so located as to include such land within its place 
limits is notice to all persons purchasing under the 
grant while such occupancy continues that the land 
was excepted from the grant, and hence they cannot 
successfully claim, by way of defense to a suit brought 
by the United States to annul the grant, that they were 
bona fide purchasers.—UNITED STATES V. WINONA & ST. 
P. R. Co., U. 8. C. C. of App., 67 Fed. Rep. 969. 


93. PUBLIC LANDS — Railway Grants—Erroneous Cer- 
tification.—A bona fide purchaser of lands erroneously 
certified to a State under a railroad grant has a good 
defense against a suit brought by the United States 
under the act of March 8, 1887, to cancel the certifica- 
tion and restore the title to the government.—UNITED 
STATES v. 8T. PAUL & 8. C. R. Co., U. 8. C. C. of App., 
67 Fed. Rep. 973. 

94. QUIETING TITLE.—Where one out of possession 
has only an equitable title to land, an action may be 
brought by him against one in possession under a 
legal title, for the purpose of trying the title.—BROWN 
v. WILSON, Colo., 40 Pac. Rep. 688. 


95. RAILROAD COMPANY—Contributory Negligence.— 
Employees in charge of a moving train have a right to 
presume that a person walking on the track will step 
off in time to avoid injury.—LOUISVILLE & N. R. Co. v. 
CROMBACK, Ind., 41 N. E. Rep. 15. 

96. RAILROAD COMPANIES — Killing Stock.—Under 
Rev. St. 1894, § 5323, requiring railroad companies to 
fence in their right of way, and section 5312, Rev. St. 
1894, making a railroad company liable when it fails so 
to do for stock which get on its track and are killed by 
its cars or locomotives, recovery cannot be had unless 
the death orinjury was caused by contact with the 
cars or locomotive.—CHILDER V. LOUISVILLE, N. A. & 
C. Ry. Co., Ind., 41 N. E. Rep. 21. 

97. RAILROAD COMPANIES—Killing Animals on Track. 
—Where, within the limits of a town, in which the 
common-law rule as to domestic animals going at 
large was in force, the colt of the plaintiff, without his 
fault, escaped from his premises, and went upon the 
public highway, and was killed at a crossing thereof 
by reason of the negligence of the persons in charge 
of the defendant’s raiiway train, held that, whatever 
may have been the case as tothe public, the colt was 
not unlawfully running at large upon the highway as 
against the defendant, so as to bring the case within 
the rule of Locke v. Railway Co., 15 Minn. 850 (Gil. 
283).—HOHL Vv. CHiIcaGo, M. & ST. P. R. Co., Minn., 63 
N. W. Rep. 742. 

98. RAILROAD COMPANIES—Killing Animals on Track. 
—The exercise of reasonable care to prevent injury to 
trespassing animals discovered upon a railway track 
relieves the company from liability in case such ani- 
mals are struck by a passing train.—LEWIS V. FREMONT, 
E. &M. V. R. Co., 8. Dak., 63 N. W. Rep. 781. 

99. REAL ESTATE BROKER — Agreement for Commis- 
sions.—A parol agreement to pay a commission for the 
sale of property atacertain price, giving the agent 
the right to become one of the purchasers, is not 
merged in a subsequent written agreement giving the 
agent an option on the property at such price.—STARKE 
v. WOLF, Wis.,63 N, W. Rep. 755. 
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100. RES JUDICATA — Note and Collateral Mortgage.— 
Where A and B jointly made a mortgage, in which A 
alone covenanted to pay the debt thereby secured, and 
Balone executed the note secured by said mortgage, 
held, the party to whom the promise in each is made 
does not waive his right to sue on one instrument to 
recover personal judgment by reason of having brought 
suit on the other instrument to recover personal judg- 
ment.—MACOMB SEWER-PIPE Co. V. HANLEY, Minn., 63 
N. W. Rep. 744. 

101. SALE ON EXECUTION — Objections to Appraisal.— 
Parties desiring to make objections to the value fixed 
on property appraised for sale under execution, 
whether on the ground that such valuation is too high 
or too low, should make and file such objections in the 
court where the case is pending, together with a mo- 
tion to set aside such appraisement, before the sale 
occurs.—KEARNEY LAND & INVESTMENT CO. V. ASPIN- 
WALL, Neb., 63 N. W. Rep. 827. 

102. SLANDER—Elements of Damazges.—The alienation 
of the affections of a husband or wife, and loss of home 
and support, which are proved to result from the cir- 
culation of slanderous reports concerning the injured 
party, charging such party with the commission of the 
crime of adultery, are such natural and probable con- 
sequences of the reports as to constitute them proper 
elements of damages in an action of slander by the in- 
jured party against the slanderer.—CaSE V. CASE, Neb., 
63 N. W. Rep. 867. 

103. STATUTES—Repeal by Implication.—A subsequent 
statute treating of a subject in general terms, and not 
expressly contradicting the more positive provisions 
of a prior special act, will not be construed as a repeal 
by implication ofthe latter, if any other reasonable 
construction can be adopted.—STaTE v. Hay, Neb, 63 
N. W. Rep. 821. 

104. STOPPAGE IN TRANSITU — Delivery.—As affecting 
the right of stoppage in transitu on account of the in- 
solvency ofthe vendee, it isa question for the jury 
whether the transit has ended when the vendee, being 
unable to pay the freight, was, to save demurrage, al- 
lowed by the railroad to unload the cars, and pile the 
goods in its yard until he could pay the freight.— 
ROGERS V. SCHNEIDER, Ind., 41 N. E. Rep. 71. 

105. TAXATION — Interstate Bridge Company.—It is 
no defense to an action for taxes levied upon the 
property of a bridge company situated exclusively in 
the State, and upon the value of its franchise granted 
by the State, that the bridge connected two States, and 
was used entirely for interstate business.—HENDERSON 
BRIDGE Co. v. COMMONWEALTH, Ky., 318. W. Rep. 486. 

106. TRIAL—View of Premises.—In an action of tres- 
pass for damages toland the court may permit the 
jury to view the premises in charge of an officer, even 
though the condition of the property has changed 
since the trespass complained of.—OsGoop Vv. CITY OF 
CHICAGO, IIl.,41 N. E. Rep. 40. 

107. TRIAL—Waiver of Jury. — Where the record ina 
civil case shows that a legal action was tried to the 
court without ajury, and the record discloses no pro 
test or objection thereto on the part of a litigant, and 
no application by him for a jury to try the issues, this 
court will presume that a jury was waived.—Davlis v. 
SNYDER, Neb., 63 N. W. Rep. 789. 

108. UsuRY — Antedating Note. — When parties con 
tract for the loan of money at the highest rate of inter 
est allowed by the law, and the note or other evidence 
of indebtedness is made to bear interest from date, 
and is dated at a time prior to that when the borrower 
receives the money, as a device to cover usury, and the 
money was not withheld from investment or otherwise 
set aside for the use of the borrower during the period 
between the date of the note and the payment of the 
money, the transaction is tainted with usury.—VAIL Vv. 
VAN DOREN, Neb., 63 N. W. Rep. 787. 

109. VENDOR AND VENDEE — Surrender of Title.— 
Where the grantee in an unrecorded deed surrenders 
to the grantor his interest in the land and returns the 
deed, the grantor is thereby invested with such an 





equitable interest as will be a good defense to a suit by 
the grantee to establish title—Harp v. Happ, Ill.,4 
N. E. Rep. 39. 

110. WATERS—Riparian Rights—Accretions.—A portion 
of a fractional section bordering on a navigable 
stream was washed away by thecurrent. An acere. 
tion formed from an island in the river, and extended 
within the boundaries of the section, but did not cop. 
nect with the new shore line: Held, that the owner of 
the section had no title to any part of the accretion,— 
Cox V. ARNOLD, Mo., 318. W. Rep. 592. 


lll. WILL — Nature of Estate. — A testator directed 
that after his youngest child should attain a certain 
age certain shares of his estate should be held in trust 
for his daughters, and that the income thereof be paid 
over to them “so long as they shall live.” Provision 
was made for the issue of any child who should die in- 
testate before the youngest child attained said age, but 
no provision was made for said issue if any child died 
after that time,and no disposition was made ofthe 
share of any child who should die intestate without is- 
sue: Held, that the daughters took an equitable life 
estate only, and were not entitled to their respective 
shares absolutely.—SISE V. WILLARD, Mass., 41 N. E, 
Rep. 116. 

112. WILL — Provision for Unborn Child.—Testator, 
after making a bequest to his wife, gave the rest of his 
property to a trustee, to pay the !ncome to his wife 
during life, and the reversion to those who would then 
be his heirs at law by blood. When he made the will 
he knew that his wife was pregnant: Held, that the 
provisions ofthe will were intended to include the 
child, and that there was no omission to provide for 
his children, within Pub. St. ch. 127,§ 21, giving a child 
born after the making ofthe parent’s will, and not 
provided for therein, the same share of his estate as if 
the parent died intestate.—PETITION OF MINOT, Mass., 
41 N. E. Rep. 63. 

113. WILL — Devisees — Vested Estate.—A testator, 
having two daughters, devised one-half of his estate 
in equal proportions to the four children of one, and 
the other one-half in equal proportions to the five 
children of the other. The will, in devising each child 
its portion, provided that at such child’s death his or 
her portion was to goto his or her children or child, 
but if he or she left none, then to his or her brothers 
and sisters: Held, that each child took a vested in- 
terest on the death of the testator, and on the death of 
one of the devisees without issue, the surviving chil- 
dren ofa previously deceased devisee would take an 
equal portion with the surviving brothers and sisters 
of the share of such devisee.—GRAVES V. SPuRR, Ky., 
318. W. Rep. 483. 

114. WILLS—Effect of Codicil.—If a paper, purporting 
on its face to be a codicil to an existing will which the 
testator had previously signed, refers tothe will by 
date, and also, by mentioning certain of its provisions, 
unequivocally identifies it asthe instrument to which 
the paper in question is intended as a codicil, it will be 
presumed that the testator, at the time of executing 
the codicil, knew the contents of the original will, and 
the due execution of the codicil will, under such cir- 
cumstances, amount to a republication of the will, al- 
though the codicil is not actually attached to the will 
itself.- POPE V. POPE, Ga., 22S E. Rep. 245. 

115. WITNESS—Surprise — Discrediting Own Witness. 
When a party calling a witness is surprised by his tes- 
timory, which not only fails to prove, but actually dis- 
proves, his case, he hasa right to ask the witness 
whether he has not madea statement to the plaintiff 
conflicting with his testimony, and which, if true, 
would tend to prove the plaintiff's case.—GEORGE V- 
TRIPLETT, N. Dak ,63 N. W. Rep. 891. 

116. WiTNESS — Corroborating Evidence.—Where the 
testimony of a witness has been assailed as to a par 
ticular fact stated by him, similar prior statements 
made at an unsuspicious time may be received to cor- 
roborate his testimony.—STAaTE v. Dupoussat, La., I! 
South. Rep. 685. 





